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We have been awaiting, with considerable 
curiosity, a statement from Mr. Blackburn, 
author of the pamphlet on the ‘‘Trial of 
Jesus from a Lawyer’s View,’’ a review of 
which appeared in a recent issue of this 
JouRNAL. Following thereupon a corre- 
spondent made the charge of plagiarism 
against Mr. Blackburn, claiming that he had 
perpetrated a bold imposition upon the pub- 
lic, in the use, word for word, and without 
credit, .of an article on the same subject by 
M. Dupin, an eminent lawyer of the French 
bar. We fully agree with our correspondent 
that, if the facts are true, it is not fair to the 
profession to give Mr. Blackburn’s pamphlet 
out as an original production, and we think 
the situation serious enough to call for some 
explanation or reply from Mr. Blackburn. 





An interesting event to lawyers everywhere 
is the meeting of the judiciary convention, 
now engaged at Albany in revising the judi- 
ciary article of the constitution of the State 
of New York. This convention is held under 
the provisions of law, and is called upon 
simply to recommend to the legislature such 
changes in the system of courts as seem ad- 
visable and necessary in that State. 

The principal question presented to that 
body is one that has arisen in many of the 
States, as to how to relieve the highest ap- 
pellate court of the amount of work which 
has caused delays in litigation heretofore, and 
to that end an extremely radical proposition 
is pending to establish a new State interme- 
diate court of appeals in the place of what is 
now known as the general term of the 
supreme court. Under this new system 
twenty judges are to be elected by the people 
of the whole State, who are to be parcelled 
out every five years by the governor into 
four courts of five judges each, one court 
sitting in each department, to hear the inter- 
mediate appeals that now are heard by the 
supreme court judges sitting in general term. 
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This new court is still to be called the general 
term of the supreme court, although as its 
judges can sit in no other capacity, it is ad- 
mitted by the advocates of the scheme that 
an entirely new name would be more appro- 
priate, and that the old one is retained chiefly 
to disarm prejudice at the innovation and to 
preserve as far as possible the historical con- 
tinuity of the court. 

The result of the work of this commission 
will be watched with interest in many others 
of the States where the system of courts 
seems inadequate to secure prompt and effi- 
cient administration of law. 





The fact that the text of the new constitu- 
tion of the United States of Brazil reproduces 
all the essential and characteristic features of 
the American constitution, is a marked com- 
pliment to the fathers who constructed the 
latter instrument and who had no model for 
their guidance. So close is the correspond- 
ence between the two systems in the relations 
of the national government to the autono- 
mous States, in the establishment of the ex- 
ecutive, legislative branches and judiciary as 
independent and co-ordinate powers, in the 
methods of electing president, senate and 
house of representatives, and in the provis- 
ions for the exercise of the veto power and 
impeachment, that the most effective means 
of describing the new constitution is to men- 
tion the few particulars in which it differs 
from ours. The president is elected for six 
years and is not eligible for the next suc- 
ceeding term. The senate is chosen for nine 
years, and is renewed by a third of its mem- 
bers every three years. The house is elected 
for three years. A cabinet minister is not 
eligible to election as president. The judi- 
ciary will not be elective in the States. 
Suffrage is not universal, but is restricted by 
an educational qualification. The constitu- 
tion can be amended by congress after three 
discussions by a two-thirds vote in each house 
without the approval of the State legislatures. 

All these points of divergence from the 
American model, with the exception of the 
last one, are changes for the better, as will be 
readily admitted by thoughtful students of 
political government. 
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NOTES OF RECENT DECISIONS. 


RarLroap Company—Station AccOMMODA- 
TIonNs—Manpamus.— The Supreme Court of 
Illinois, in the recent case of Mobile & Ohio 
Railroad Co. v. People, held that the loca- 
tion of stations for the receipt and discharge 
of passengers and freight at points most de- 
sirable for the convenience of travel and 
business, being indispensable to the efficient 
operation of a railroad and the enjoyment of 
it by the public, the railroad company cannot 
be compelled, on the one hand, to locate sta- 
tions at points where the cost of maintaining 
them will exceed the profits resulting there- 
from to the company, nor allowed on the 
other hand to locate them so far apart as to 
practically deny to the communities on the 
line of the road reasonable access to its use; 
that a railway company cannot be compelled 
to maintain or continue a station at a point 
when the welfare of the company and the 
community in general require that it should 
be changed to some other point; that a rail- 
way company cannot bind itself by contract 
with individuals to locate and maintain sta- 
tions at particular points, or not to locate and 
maintain them at other points, but must be 
left free to establish and re-establish its de- 
pots wherever the public welfare or wants of 
the public may require, the power of locating 
stations being, from its nature, a continuous 
one ; and, that when the change of a railway 
station will accommodate a greater number of 
people, and the place selected is only about a 
half mile from the first location, and there is 
not ground enough for the necessary side- 
tracks at the old depot, and the proof fails to 
show that there are mining, manufacturing or 
other interests that demand its retention, the 
courts will not interfere with the action of 
the railway company in making the change. 
Scholfield, J., says: 

Railway stations for the receipt and discharge of 
passengers and freight are for the mutual profit and 
convenience of the company and the public. Their 
location at points most desirable for the convenience 
of travel and business is alike indispensable to the 
efficient operation of the road and the enjoyment of it 
as a highway by the public. Necessarily, therfore, 
the company cannot be compelled, on the one 
hand to locate stations at points where the 
cost of maintaining them will exceed the profits 
resulting therefrom to the company, nor allowed, on 
the other hand, to lucate them so far apart as to prac- 


tically deny to communities on the line of the road 
reasonable access to its use.. The duty to maintain or 





continue stations, must, manifestly, rest upon the 
same principle, and a company cannot, therefore, be 
compelled to maintain or continue a station at a point 
where the welfare of the company and the country in 
general require that it should be changed to some 
other point. And so we have held that a railway 
company cannot bind itself by contract with individ- 
uals to locate and maintain stations at particular 
points, or to not locate and maintain them at other 
points. Bestor v. Wathen, 60 Ill. 138; Linder v. Car- 
penter, 62 Ill. 309; Marsh v. Railroad Co., 64 Ill. 414; 
Railroad C. v. Mathers, 71 Ill. 592; Same Case again 
in 104 Ill. 257; Snell v. Pells, 113 Ill. 145. The power 
of elections in the location of the line of the railway 
referred to in People v. Louiville & N. R. Co., 120 Ill. 
48, 10 N. E. Rep. 657, results from the franchise 
granted by the charter to exercise the right 
of eminent domain, and is_ therefore totally 
different from the power of locating stations 
which, from its very nature, is a continuing one. 
And so we said in Marsh v. Railroad Co., supra, 
where a bill had been filed for a specific performance 
of a contract to locate and maintain a station at a par- 
ticular part: “Railroad companies, in order to fulfill 
one of the ends of their creation — the promotion of 
the public welfare— should be left free to establish 
and re-establi-h their depots wheresoever the accom- 
modation ofthe wants of the public may require.” 
And so, again, we suid in Railroad Co. v. Mathers, 
supra: ‘‘Whenever the public convenience requires 
that a station on a railroad should be established at a 
particular point, and it can be done without detriment 
to the interests of the stockholders of the company, 
the law authorizes it to be established there, and no 
contract between a board of directors and individuals 
can be allowed to prohibit it.”’ And in the very recent 
case of People v. Chicago & A. R. Co., 22 N. E. Rep. 
857, where we awarded a mandamus commending the 
location and maintaining of a station at a point where 
no station had before been located and maintained, we 
said: ** It is undoubtedly the rule that railway com- 
panies, in the absence of statutory provisions limiting 
and restricting their powers, are vested with a yery 
broad discretion in the matter of locating, construc- 
ting, and operating their railways, and of locating and 
maintaining their freight and passenger stations. 
This discretion, however, is not absolute, but is sub- 
ject to the condition that it must be exercised in good 
faith, and witha due regard to the necessities and 
convenience of the public.”’ 

The rule has been so often announced by this court 
that itis unnecessary to cite the cases; thata man- 
damus will never be awarded unless the right to have 
the thing done which is sought is clearly established. 
If the right is doubtful, the writ will be refused. The 
burden was on the relator to prove a case authorizing 
the issuing of the writ, and in our opinion that proof 
has not been made. 


INSURANCE—SEVERABLE Contracts. — An 
interesting question of insurance came before 
the Supreme Court of Wisconsin, in Loomis 
v. Rockford Ins. Co., 45 N. W. Rep. 813. It 
was there held that where the risks in an in- 
surance policy were distributed upon build- 
ings situated upon farms several miles apart, 
the contract was severable, even though th 
consideration was a note for a gross suit 
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and a breach of a condition against changing 
the title of the insured property without the 
consent of the company, by the sale of one of 
the farms without such consent, did not in- 
validate the insurance upon the buildings 
located upon the others. Lyon, J., says: 


In the cases of Hinman v. Insurance Co., 36 Wis. 
159, and Schumitsch v. Insurance Co., 48 Wis. 26, 3 
N. W. Rep. 595, the contracts of insurance there in 
question was held indivisible. In those cases the 
property insured consisted of buildings, and personal 
property contained therein, and in the applications 
for the policies there were misrepresentations by the 
assured of their title to the reality. In each case the 
risk was distributed to the different items of property 
insured. These cases will be adhered to, and the 
question is whether they rule the present case. 

There is some apparent conflict of authority as to 
the rules by which it is to be determined whether the 
contract in a given case, which insures several items 
of property, is an entire contract, or whether itis di- 
visible. An examination of the cases will show, we 
think, that, as to a large majority of them, the conflict 
is apparent, rather than real. All the cases seem to 
agree that, although the insurance is distributed to 
the different items of insured property, the contract 
is indivisible, if the breach of the contract as to an 
item of the property affects, or may reasonably be 
supposed to affect, the other items, by increasing the 
risk thereon. In Trustees v. Williamson, 26 Pa. St. 
196, the insurance was upon three adjoining build- 
ings —a specified sum on each — and the breach of 
the contract alleged was the keeping of gunpowder in 
one of the buildings, which caused the burning of 
them all. The contract was held indivisible. In 
Gottsman v. Insurance Co., 56 Pa. St. 210, the in- 
surance was distributed upon a barn and certain 
property in an hotel standing within about 60 feet of 
the barn. As in the cases in this court above cited, the 
assured misrepresented his title to the real property, 
which misrepresentation, by the terms of the policy, 
invalidated the whole insurance. The property in the 
hotel was burned. The contract was held indivisible, 
and the whole insurance forfeited. Several Massa- 
chusetts cases are cited in the opinion, among which 
are Friesmith v. Insurance Co., 10 Cush. 590; Brown 
vy. Insurance Co., 11 Wis. 280; and Kimball v. Insur- 
ance Co., 8 Gray, 38. These cases, in their essential 
facts, are in principle like the above cases in this 
court, except that in the case last cited there was no 
misrepresentation, but the assured obtained addi- 
tional insurance upon a portion of the insured prop- 
erty, contrary to the conditions of the policy. Lee v. 
Insurance Co., 3 Gray, 583, is also cited. In that case 
the contract of insurance was held indivisible, because 
by the terms of the policy, “the property was insured 
as one risk, and was in fact closely connected to- 
gether.” In Kelly v. Insurance Co. (Pa.), 6 Atl. Rep. 
740, the insurance was for aspecified sum on each of 
two connected buildings, and a house situated in the 
rear of them. The contract was held indivisible on 
authority of the cases in that State above cited. In 
Bowman v. Insurance Co., 40 Md. 620, the insurance 
was distributed upon a distillery and machinery 
therein, and there was a breach of the condition as to the 
real estate which worked a forfeiture of the policy, by 
its terms. Lovejoy v. Insurance Co., 45 Me. 472; and 
Day v. Insurance Co., 51 Me. 91, are also similar in 
principle to the two cases in this court first above 





cited. The property insured in each was a building 
and its contents, and there was a misrepresentation by 
the assured of his title to the reality. None of the above 
cases seem to have been decided upon the proposition 
that the contract was entire merely because the pre- 
mium was not also distributed to the several items of 
insured property, yet there are expressions in some of 
the opinions which seem to give weight to that cir- 
cumstance. But in Plath v. Insurance Assn., 23 Minn. 
479, and Garver v. Insurance Co., 69 Iowa, 202, 28 N- 
W. Rep. 555, the contracts seem to have been held in- 
divisible mainly upon the ground that the premiums 
were not 80 distributed. 


The foregoing cases have been referred to at some 
length because they are chiefly relied upon by the 
learned counsel for the defendant company to estab- 
lish the invalidity of the contract of insurance in the 
present case, and because they are believed fairly to 
represent nearly all the cases in which such contracts 
have been held indivisible. The same counsel also 
cited and relied upon McGowan v. Insurance Co., 54 
Vt. 211. The facts of that case are not very full- 
stated, but it may be gathered from the report that the 
insurance was upon a dwelling-house, and persona? 
property in it, and the assured ‘mortgaged the realty 
contrary to a condition in his policy. It was there 
claimed that the contract was divisible, and that the 
assured should recover the insurance upon the per- 
sonal property which had been burned, although the 
policy had become void as to the dwelling-house- 
The court negatived this claim, and held the contract 
indivisible. The decision is placed upon the ground 
that by the terms of the policy the insurer had a liew 
upon the insured buildings for the payment of assess- 
ments upon the premium note, and the cause which 
rendered the policy void as tothe buildings affected 
such security. The court might well have held, also, 
that the contract was entire because of the fact that 
the personal property insured was located in such 
buildings, and any breach of the contract in respect to 
the buildings, must necesarily affect the risk upon the 
property therein, to the injury ofthe insurer. In that 
case the court laid down general rules for determin- 
ing whether such a contract is divisible or not. These 
rules are so reasonable and satisfactory that we fee} 
justified in quoting somewhat at length from the 
opinion. The court says: “This is a question of great 
importance, as a large proportion of insurance con- 
tracts embrace more than one item of property in- 
sured. The decisions are apparently conflicting, but, 
we think, are easily reconciled by referring to the 
plain principles which should govern them. The gen- 
eral rule, ‘void in part, void in toto,’ should apply to 
all cases where the contract is affected by some all- 
pervading vice, such as fraud or some unlawful act, 
condemned by public policy or the common law; cases 
where the contract is entire, and not divisible; and al} 
those cases where the matter that renders the policy 
void in part, and the result of its being so rendered 
void, affects the risk of the insurer upon the other 
items in the contract. Keeping these rules in mind, 
the leading cases upon this subject can all be recon- 
ciled. A recovery should be had in all those cases 
where the contract is divisible, the different properties 
insured for separate sums, and the risk upon the 
property, which is claimed to be valid, unaffeeted by 
the cause that renders the policy voidin part. Such 
are the cases of Insurance Co. v. Cornick, 24 Hl. 455; 
Insurance Co. v. Walsh, 54 [jl 164; Clark v. Insurance 
Co., 6 Cush. 342; Date v. Insurance Co., 14 U. C. C. 
P. 548; Insurance Co. v. Lawrence, 4 Metc. (Ky.) 9; 
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Loehnei v. Insurance Co., 17 Mo. 247; Koontz v. In- 
surance Co., 42 Mo. 126; Cucullu v. Insurance Co., 6 
Mart. (N.S.) 11.” Itis belived that the rules thus 
laid down by the Vermont court do not conflict with 
any of the cases above referred to, except possibly the 
two cases in- Minnesota and Iowa. The proposition 
determined in those two cases does not commend it- 
self to our judgments as sound. While the fact that the 
premium is stated in the policy at a gross sum, and is 
not distributed to the different items of insured prop- 
erty, is a circumstance to be considered in interpre- 
ting the con‘ract, we do not think it is controlling. If 
two houses, located one mile apart, are insured in the 
same policy for $1,000 each, and there is nothing to 
show that they do not belong to the same class of 
risks, we cannot believe that, merely because the 
premium is stated in the policy to be $20 on both 
houses, instead of $10 on each, the contract thereby 
becomes indivisible, when it would undoubtedly have 
been divisible had the latter formula been adopted. 


CuatTeL Morteace — Tenner — ExtInc- 
TION oF Lien.—In Moore v. Norman, 45 N. 
W. Rep. 857, the Supreme Court of Minne- 
sota consider the effect of a tender of the 
amount due on a chattel mortgage, and hold 
that tender of the amount due upon a prom- 
issory note secured by a chattel mortgage, 
though made after the note has matured, ex- 
tinguishes and discharges the lien of the 
mortgage. It is not necessary to keep the 
tender good by bringing the money into 
court in case an action is thereafter brought 
by the mortgagee to obtain possession of the 
chattels. In such a case, however, the proof 
should be clear that the tender was fairly 
made, and deliberately and intentionally re- 
fused by the mortgagee; that sufficient op- 
portunity was afforded for the latter to ascer- 
tain the amount due, and that a sum suffi- 
cient to cover the whole amount due was 
absolutely and unconditionally tendered. 
Collins, J., says: 

At common law, when it was held that a mortgage 
upon real property was a grant of the land, defeasible 
only on the condition subsequent, of paying the money 
at the exact time specified (on the “law-day,” as it 
was then termed), it was well settled that a tender and 
refusal upon the law- day extinguished the lien of the 
mortgage, although the debt remained. But in case 
the money was not tendered when due, upon the 
exact day, the estate vested absolutely in the mort- 
gagee. Even payment and acceptance thereafter did 
not revest the estate in the mortgagor without a re- 
conveyance from the mortgagee. In case of a tender 
and refusal after maturity of a debt, the lien was not 
extinguished, nor the character of the mortgagee’s es- 
tate changed. The mortagor’s only remedy was in 


equity, by a bill to redeem. It was settled at an early © 


day in the State of New York, in opposition to the an- 
cient doctrine that a mortgage upon real property 
was a mere security or pledge of the land covered by 
it for the money borrowed or mentioned in it; that the 
mortgagor remained the owner of the estate, entitled 





to its possession until divested by foreclosure; and 
that an acceptance of the amount due on the mort- 
gage, at any time prior toa foreclosure, discharged 
the incumbrance on the land, precisely as an accept- 
ance of the amount for which personal property was 
held discharged the pledge. With this view of law in 
regard to real-estate mortgages, came the contention 
that no sound distinction could longer be maintained 
between a tender and refusal upon the due or law day, 
and a tender and a refusal upon any day thereafter, 
prior to foreclosure; and in Kortright v. Cady, 21 N. 
Y. 343, it was held that a tender of the money due on 
a real property mortgage, at any time before foreclos- 
ure—though made after the law-day, and not kept 
good—extinguished and discharged the mortgage 
lien. This doctrine in regard to real property mort- 
gages has been steadily adhered to in the State of New 
York, and with the common law correctly stated, as it 
has been, in respect to the sweeping effect of a tender 
made upon due-day, it is difficult to see what distinc- 
tion can now be suggested, when considering the force 
and effect of a tender made upon the law-day and one 
made thereafter. We are positive none can be pointed 
out which possesses any real merit; and the doctrine 
announced in the Kortright Case has been adopted 
elsewhere, without regard to the character of the se- 
curity, whether real or personal. Flanders v. Cham- 
berlain, 24 Mich. 305; Bartel v. Lope, 6 Oreg. 321. But 
in Noyes v. Wyckoff, 30 Hun, 466, it was held inappli- 
cable in the cases of a chattel mortgage because of the 
difference in structure and effect between such a se- 
curity and a mortgage upon real estate; the latter 
being a lien only, and conveying no title to the land, 
while the former transferred the title at once, subject 
to a defeasance by performance of the condition an- 
nexed, the payment of the debt. On appeal, this case 
was affirmed on another point. (114 .N. Y. 204,21 N. 
E. Rep. 158.) 


The character of the real estate mortgage, and the 
status of the lands covered thereby, are the same in 
this State under our statutes as they were declared to 
be by the courts of New York many years ago, while 
the same distinction between chattel mortgages and 


those upon real property exists here as it 
does there: for it has been announced re- 
peatedly in the decisions of this court that 


the former vests in the mortgagee a defeasible title in 
the mortgaged property, and upon default he is enti- 
tled to possession without foreclosure, unless stipula- 
ted to the contrary, subject to the mortgagor’s right 
of redemption. There has been of late years consid- 
erable legislation upon the subject of chattel mort- 
gages, with a view to guarding and yrotecting the 


rights and interests of the mortgagor. Although 
technically the legal title to the mortgaged 
property is vested in the mortgagee, he has 


been deprived of many of the rights which for- 
merly resulted from that rule of law. He cannot ar- 
bitrarily and unreasonably take posssession of the 
chattels prior to the time the mortgagor is in 
default in his payments. Unless power to sell 
is granted by the mortgage, a foreclosure thereof 
mnst be made by service of a notice of intent to, fore- 
close, the foreclosure becoming complete at the expi- 
ration of 60 days, and pending these proceedings it 
does not seem to be absolutely essential that posses- 
sion should be taken by the mortgagee. If by the 
terms of the mortgage a sale be authorized as a 
method of foreclosure, it must be public, and after 
due notice, as prescribed by the statute. 


Until the foreclosure is complete, either by service 
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of the notice of intention to foreclose and the expira- 
tion of the period of 60 days thereafter, or by a public 
sale of the property under the terms of the mortgage, 
the right to redeem is fully recognized and protected. 
If the mortgagee has reduced the possession to himself, 
a tender before actual sale, and a refusal to accept 
the amouht due, with costs, if any there be, confers 
upon the mortgagor the right to maintain replevin, or 
claim and delivery, for the property. Now, all of 
these salutary provisions of the statutes (chapter 39, 
Gen. St. 1878; chapter 65, Gen. Laws 1879; chapter 171, 
Gen. Laws 1885) have had a practical effect upon the 
rule of law that the legal title to the mortgaged chat- 
tels vests in the mortgagee, and that he is entitled to 
possession thereof upon a default of the annexed con- 
ditions. It still exists, and for obvious reasons, not 
apparent in cases where real property has been mort- 
gaged, will continue to exist. But in truth very little 
difference can be pointed out between the rights, 
privileges, and remedies of the mortgagor of real and 
personal property, either in the structure of the 
mortgage or its effect. As against third parties, one 
must be filed, the other put on record; as to either, 
redemption may be made after default, upon pay- 
ment of the debt secured thereby within a specified 
interval of time, denominated, in each case, a “‘period 
for redemption.”? The same kind of an instrument, a 
certificate in writing (executed with more formality 
in case the security is upon real than if it be upon per- 
sonal property) releases and discharges either. The 
distinction is therefore more in theory than in practice. 
If this be so, why should a different effect be .given a 
tender made of the amount of a debt in the one case 
thanin the other? We can discover no reason for a 
distinction which commends itself, and no reason is 
suggested in the decisions cited by respondent, ex- 
cept that based upon the technicality before referred 
to, that a mortgage upon real estate is a mere lien, 
while a mortgage on personal property . vests 
the legal title thereof in the mortgagee. This 
is not satisfactory, and, in analogy with the 
rule laid down in case of real-estate security, which 
is well supported on principle and by authority, 
we are of the opinion that the effect of a tender of the 
amount of a debt secured by a chattel mortgage, 
though made after maturity, is to extinguish and dis- 
charge the lien, the debt only remaining; and that it 
is not necessary to keep the tender good by deposit- 
ing the money in court, in case an action is thereafter 
brought by the mortgagee to obtain possession of the 
chattels. 


CriinaL Law—DisorperRLy HovusE—Ev- 
IDENCE—ReEpPutTaTion. — The Supreme Court 
of Iowa, in State v. Lee, 45 N. W. Rep. 545, 
hold that on trial for keeping a house of ill 
fame, it is not necessary for the State to 
prove that the house has a general reputation 
for prostitution and lewdness, that Laws Iowa 
1884, ch. 142, § 4, making evidence of the 
general reputation of the house competent in 
such cases, does not add to the ingredients of 
the crime, but simply enlarges the means of 
proving it. Robinson, J., says: 

The court instructed the jury, in effect, thatit was 
nol necessary to prove that the general reputation of 


the place was bad, if the testimony showed that it was 
in fact a house of illfame. Appellantinsists that: the 





court erred in so instructing the jury, and relies upon 
the case of State v. Haberle, 72 Iowa, 139, 88 N. W. 
Rep. 461, as supporting his claim. The question thus 
presented is whether the statute is violated by the 
keeping of a house which is resorted to for the pur- 
pose of prostitution or lewdness, but which is not 
generally reputed to be a house of that character. 
The object of the statute is not to protect the reputa- 
tion of the house, but to cherish and promote good 
morals. 1 Bish. Crim. Law, §§ 665, 947, 1088; Com. v. 
Lambert, 12 Allen, 179. The evil influence of a bawdy- 
house is not necessarily measured by its reputation in 
the commnnity where it exists. It was said in the 
case of State v. Lyons, 39 Iowa, 379, that evidence to 
prove the general reputation of the house for prosti- 
tution and lewdness was properly excluded; that the 
house gets its character from that of the inmates, and 
those who resort to it, and that evidence that such 
persons are of bad character is competent to establish 
the bad character of the house. It is true that was a 
case of prosecution for the crime of leasing a house 
for the purposes of prostitution and lewdness, but 
what was therein said in regard to proving the 
general reputation of the house was applicable to 
prosecutions of this kind under section 4013 of the 
Code, as it then existed. Chapter 142 of the Acts of 
the Twentieth General Assembly repealed that sec- 
tion, and enacted a substitute therefor, but the change 
thereby made relates only to the punishment, the new 
statute using the language of the old in describing the 
offense. Section 4 of the act of 1884, referred to, is as 
follows: “The State, upon the trial of any person 
indicted for keeping a house of ill fame, may, for the 
purpose of establishing the character of the house 
kept by defendant, introduce evidence of the general 
reputation of such house as so kept, and such evi- 
dence shall be competent for such purpose.” In our 
opinion, this section was not designed to add to the 
ingredients of the crime, by requiring that the house 
should be generally reputed to be a house of ill fame, 
but to enlarge the means of proving its true character. 
Evidence of the general reputation of the honse is 
made competent, but not conclusive means of prov- 
ing its character. Nothing more than that was in- 
volved in the instruction approved by this court in 
State v. Haberle, supra. That case involved the 
constitutionality of the act of the twentieth general 
assembly, already referred to. It was claimed that 
under that act a person charged with the crime in 
question might be convicted by merely proving the 
reputation of the house he kept. This court held 
that the statute did not authorize a conviction upon 
proof of reputation alone, but that it must be shown 
that the house was resorted to for the purpose of 
prostitution or lewdness. Whatever is said in ‘the 
opinion in that case, as to the necessity of proof of 
the general reputation of the house, should be re- 
garded as argumentative, rather than as a holding 
that such proof is absolutely essential to a convic- 
tion. Asis said in the instruction which was ap- 
proved it is ‘competent for the consideration of the 
jury as a circumstance in the case.”” ‘*Bawdy-houses” 
and“ houses of ill fame,” are synonymous terms. 
1 Bouv. Law Dict. 163; State v. Smith, 12 N. W. Rep. 
524; State v. Boardman, 64 Me. 529; Henson v. State, 
64 Md. 231. 

In State v. Smith, supra, it was said: ‘“‘The term 
‘house of ill fame’ is, no doubt, a mere synonym for 
‘bawdy-house,’ having no reference to the fume of 
the place, but denoting the fact.”” The gist of the 
offense is the keeping and use of the bouse for the 
purpose of prostitution or lewdness, and not its repu- 
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tation. Henson v. State, supra; State v. Boardman, 
supra. We are aware that some authorities hold 
that proof of the reputation of the house is necessary. 
It was so held in Cadwell v. State, 17 Conn. 467, under 
a statute similar to that of this State. In State v. Bru- 
nell, 29 Wis. 436, the court condemned an instruction 
to the effect that, if the defendant was the keeper of 
the housein question during any part of the time 
covered by the indictment, and “during that time the 
reputation of the house was that ofa house of ill 
fame,” then the defendant was guilty. It was not 
said that it must be proven that the reputation of the 
house was that of a house of ill fame, but “that the 
house in question was a ‘house of i!l fame, resorted to 
for the purposes of public prostitution or lewdness,’ 
or, what is the same thing, that it was a common 
bawdy-house.” It was also said that evidence of the 
general reputation of the house was admissible as 
tending to show its real character. 

In Drake v. State, 17 N. W. Rep. 117, the court used 
language in harmony with the opinion in Cadwell v. 
State, supra; but whether it was necessary to prove 
that the reputation of the house was that of a house 
of prostitution was a question apparently not in- 
volved in the case, and not directly considered. The 
language referred to was used in reference to a point 
made by appellant that the evil character of the 
house should have been established by proof of facts, 
and not by its reputation alone. The court said it 
was necessary to prove that the house “was really a 
house of ill fame, a house resorted to for acts of pros- 
titution,” even though it was conceded that defendant 
was the owner of the house, and knew of the use to 
which it was put, and that its reputation was that ofa 
house of ill fame. It was also said that evidence of 
the general reputation of the house was competent to 
establish its character. 

In view of the general purpose of the statute, and 
the decisions of this court prior to the amendment of 
1884, we conclude that it was not necessary, in order 
to convict the defendant, to prove that the general 
reputation of the place in question was that of a house 
of ill fame. In State v. Hand, 7 Iowa, 412, the court 
noted the fact that the counsel for defendant admitted 
that the character ofthe house might be shown by 
proving its reputation, and apparently approved the 
admission, but the point was not fully decided. In 
State v. Lyon, 39 Iowa, 379, the court referred to the 
case of State v. Hand, although it decided that the 
character of the house could not be shown by proving 
its general reputation. It is probable that section 4 
of chapter 142 of the Acts of the Twentieth General 
Assembly was enacted to settle the practice and 
facilitate proof of the crime. Proof of the character 
of the house is not alone sufficient. It must be shown, 
also, that it was resorted to for the purpose of prosti- 
tution or lewdness, and that it was kept by defend- 
ant, within the meaning of the statute. 








ORIGINAL PACKAGES AND PROHIBI- 
TION. 


The object of this paper is to investigate 
the original package idea, and to inquire how 
far this idea obtains in States where sales of 
liquor are prohibited by law. 

The original package idea had its origin in 





Brown vy. Maryland.! In that case the ques- 
tion was, whether the State of Maryland had 
aright to levy a license tax on importers, sell- 
ing by wholesale, or in unbroken packages? 
The law in question prescribed a license tax 
to be levied upon persons selling imported 
goods in unbroken packages. It was, there- 
fore, necessary for the court to investigate 
whether or not the protection of the constitu- 
tion should be extended to an importer sell- 
ing the goods before the packages had been 
broken. 

There were two constitutional questions in- 
volved in Brown v. Maryland. The first was, 
whether the actin question was void as a vio- 
lation of the spirit of the constitutional provis- 
ion prohibiting a State from levying a tax on 
imports. The second was, whether the act 
was void as a violation of the clause giving 
congress the right to regulate commerce with 
foreign countries and between States. The 
act was held to be void on both grounds. 

In discussing the former Chief Justice Mar- 
shall uses the following language (pp. 441, 
442): 

‘‘The constitutional prohibition on the 
States to lay a duty on imports, a prohibition 
which a vast majority of them must feel an 
interest in preserving, may certainly come in 
conflict with their acknowledged power to tax 
persons and property within their territory. 
The power, and the restriction on it, though 
quite distinguishable when they do not ap- 
proach each other, may yet, like the interven- 
ing colors between white and black, approach 
so near as‘to perplex the understanding, as 
colors perplex the vision in marking the dis- 
tinction between them. Yet the distinction 
exists, and must be marked as the cases 
arise. Till they do arise, it might be pre- 
mature to state any rule as being universal in 
its application. It is sufficient for the present 
to say, generally, that when the importer has so 
acted upon the thing imported that it has be- 
come incorporated and mixed up with the 
mass of property in the country, it has, per- 
haps, lost its distinctive charater as an im- 
port, and has become subject to the taxing 
power of the State; but while remaining the 
property of the importer, in his warehouse, 
in the original form or package in which it 
was imported, a tax upon it is too plainly a 
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duty on imports to escape the prohibition in 
the constitution.’’ 

He goes on, discussing the subject, and, 
by way of illustration (p. 443), speaks of 
breaking up packages and traveling as an 
itinerant peddler, and, arguendo, draws the 
conclusion that so doing would subject the 
importer or the articles, to State regulation, 
because the property would have been so 
acted on as to cease to be imports. 

In discussing the subject upon the second 
ground no mention is made of the original 
packages, but the right to sell is put upon the 
broad ground that the whole matter is within 
the control of congress and beyond the con- 
trol of the State. 

The principle, therefore, of Brown v. Ma- 
ryland, would seem to be, that the right to 
import is guaranteed by the constitution of the 
United States. That the right to import car- 
ries with it the right to sell, or do such other 
act as would lead to the incorporation of the 
imported articles into the common mass of 
property of the State. 

The question then obviously becomes a se- 
rious one. When does the right to sell 
cease? 

The recent cases in which the power of the 
States over importations has been under dis- 
cussion do not tend to throw satisfactory light 
upon the question, because in none of them 
was this question necessary to the decision 
of the case, or even involved in the decision 
of the case. 


The most recent case, Leisy v. Hardin, was, 
like Brown v. Maryland, a case in which the 
right to sell in unbroken packages alone was 
involved. The reasoning of Chief Justice 
Fuller would seem to follow the principle laid 
down in Brown v. Maryland, though at one 
point (10 Sup. Ct. Rep. 684) he seems to 
have followed the illustration of Chief Justice 
Marshall in Brown v. Maryland, and to have 
taken it as an adjudication, though Chief 
Justice Marshall expressly saved that point, 
in the language above cited. 

It is respectfully submitted that in the 
States in which the liquor traffic is wholly pro- 
hibited, as in Iowa, the original package idea 
ceases to apply. The right to import carries 
with it to the importer the right to sell. This 
right is guaranteed by the constitution. The 
original package idea is a mere rule of evi- 
dence adopted by the court for the purpose 





of the case under consideration, because hy 
the terms of the statute, the constitutionality 
of which was in question, the tax was laid 
only upon persons selling unbroken pack- 
ages. In the case we are now considering, 
spiritous liquors are by the terms of the pro- 
hibitory laws deprived of the incidents of 
property. Liquor imported into the State 
cannot become mingled with the common 
mass of property by merely breaking the 
packages in which it is put up for importation. 
After the package is broken liquor is still dis- 
tinguishable as an imported article. The sale 
so faras the State law is concerned isa crime; 
liquor is no longer merchandise; only the im- 
porter is protected in making sales. When 
once sold liquor loses the incidents of prop- 
erty. Inthehandsof the domestic purchaser 
it is not property but contraband. He 
may not even give it to his friends. In- 
asmuch as the original package idea was 
adopted asa rule of evidence which furnished 
indisputable proof that the articles imported 
had not yet become mingled with the common 
mass of property in the State, and as under 
the prohibitory law liquors cannot become 
mingled with the common mass of property, 
because they are contraband and cease to be 
property the moment the State law takes hold 
upon them, it would seem that the protection 
of the federal constitution would be extended 
to the importer as long as the goods were in 
his possession, whether in the original pack- 
age in which they are imported or not. In- 
toxicating liquors cannot exist in Iowa, ex- 
cept such as have been brought from without 
the State. Their manufacture is prohibited, 
and the prohibition has been held constitu- 
tional.” 

There is no danger of any difficulty in any 
particular case, whether the liquors offered 
for sale are imported or not, neither is there 
any danger or difficulty in telling whether the 
intoxicating liquors have become mingled 
with the common mass of property, because 
the prohibitory law makes it impossible that 
such mingling can in contemplation of law 
take place, and therefore, when one is found 
offering liquors for sale it is a question 
whether as a necessary legal presumption he 
is guilty of a crime.. The presumption of his 
innocence is the one which the law implies. 
The presumption therefore would be, that the 

2 Kidd v. Pearson, 128 U. 8. 1 (Coop-bk. 32-346). 
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person seljing liquors in any manner had im- 
ported them. If the State proves that he did 
not import them, he is liable to punishment 
under the State law. If, however, he is an 
importer, it woul] seem that he was within 
his legal right to sell, whether such sales were 
made in broken or unbroken packages. 

The right to sell is, as we have seen, an in- 
cident to the constitutional right to import. 
The right to import is not circumscribed by 
the constitution nor by any act of congress. 
It cannot be circumscribed by any State law. 
It would seem that it would be beyond the 
power of any court to circumscribe this con- 
stitutional right by any fixed, inflexible, arbi- 
trary rule of evidence as the original pack- 
age rule shows a tendency to become. Each 
case must of necessity turn upon its own 
facts, and, as Chief Justice Marshall sug- 
gested, it might be premature to state any 
rule as being universal in its application, 
since no case has yet been before the court 
for consideration, except such as involve sales 
in the original packages. 

It must of necessity be difficult to estab- 
lish, or deduce, from these cases any rule 
covering a different state of facts; it would, 
however, seem to be logically clear that, inas- 
much as a right to sell is constitutional, with- 
out constitutional limitation, and to be de- 
termined by the facts of each particular case, 
and inasmuch as the right to sell is a part 
of the right to mix imported liquors with the 
common mass of property, and since spirits 
are deprived of the incidents of property by 
the prohibitory laws, the original package idea 
would cease to apply. It would seem that 
the reason of the original package rule was 
founded upon a quasi analogy to the rule of 
law operating a change of title by the com- 
mingling of goods, and inasmuch as intox- 
- ieating liquors ceases to be property, and 
cannot, therefore, be mingled with the com- 
mon mass of property in the State, that the 
reason and analogy of the original package rule 
would cease, and the rule no longer apply. 

Every construction on every case that arises 
must be reasonable in itself. Suppose the 
legislature of Iowa, ina spasm of bucolic 
simplicity, should enact that silk should be 
cantraband as liquor is; should provide for 
the seizure and destruction of silks; should 
make the vending of silks a crime. Still the 





imported silk and sold it. Silk would have 
become divested of the character of property 
and could not, therefore, become mingled 
with the common mass of property of the 
State. 

It is a matter of common knowledge that 
silks are imported in bales or boxes, that they 
are sold by the dress pattern or yard. Sales 
by the original package to the consumer are 
impossible. Silks are not made in Iowa. The 
mere ascertainment that a piece of goods was 
silk would establish it as an imported article. 
It cannot become mingled with the common 
mass of property of the State, because the 
moment it passes from the protection of the 
federal constitution it looses all protection 
and becomes contraband. Yet if the importer 
cannot break the packages, cannot sell by 
the yard, the right to import is barren, and 
the protection of the federal constitution a 
snare and a delusion, a dead sea apple, a 
‘‘keeping the word of promise to the ear, but 
breaking it to the hope.’’ 

If the State may accomplish this as to one 
article it may as to another, or, many others, 
and being controlled in its action by a major- 
ity, the only limit is the whim or.caprice of 
the majority. 

If the original package rule is to stand, the 
State, by the help of an arbitrary rule of ev- 
idence, engrafted on the constitation by obiter 
dicta, will practically regulate commerce be- 
tween the States, and accomplish by an indi- 
rection a secession from the Union, so far as 
commerce in some lines is concerned. 

I conclude, therefore, from the above, that 
persons importing liquors into the State of 
Iowa, or any other State having a prohibitory 
law, have a constitutional right to make sale 
of liquor so imported in any quantity and in 
any manner they see fit. 

LanceLot M. Kean. 

Sioux City, Iowa. 








NEGLIGENCE—MASTER AND SERVANT—TOR- 
PEDOES ON RAILROAD TRACK. 


PITTSBURGH, ETC. R. CO. V. SHIELDS. 





Supreme Court of Ohio, June 20, 1890. 


1. Negligence — Master and Servant — Dangerous 
Agencies.—One who keeps and uses dangerous agen- 
cies must exercise the utmost care in the custody, as 


federal constitution would protect those who ! well as inthe use of them, and this duty cannot be 
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shifted from master to servant so as to relieve the 
master from responsibility. 


2. Same—Torpedoes on Railroad Track.—A rail- 
road company intrusted a servant with the care and 
custody of torpedoes to be used as signals where re- 
quired; the servant wantonly and negligently left one 
of the torpedoes upon the track where children and 
other people along the line passed daily, with the 
knowledge and acquiescence of the company; plaintiff, 
a small boy, was injured by the explosion of the tor- 
pedo in the hands of another small boy, who had 
piched it up while walking along the track: Held, that 
the railroad company was liable. 


MINSHALL, C.J.: The suit below was an action 
by Shields, a small boy, prosecuted by his next 
friend, against the Pittsburg, Cincinnati & St. 
Louis Railway Company, for an injury caused by 
the explosion of a torpedo, wantonly and negli- 
gently left on its track by one of its servants, at a 
point where the children and inhabitants living 
along the line of the track were daily in the habit 
of passing, with the knowledge and acquiescence 
of the company. The torpedo, a dangerous in- 
strument, used by the company as a signal in the 
operation of its road, was picked up by a com- 
panion of the plaintiff, carried some distance 
away, and caused to explode by one of them hit- 
ting it. They were ignorant of its character, and, 
at the time, were trying to satisfy their curiosity 
about it. The same accident caused the injury 
for which the original action in Harriman v. 
Railway Co., 45 Ohio St. 11,12 N. E. Rep. 451, 
was brought, the judgment in which was reversed 
by this court for error in sustaining a demurrer 
to the petition; and the petition in the Harriman 
Case is substantially the same as in this case. 
After the decision in the Harriman Case, the de- 
fendant below filed an answer in this case, the 
second defense of which, and to which a demurrer 
was sustained, is as follows: ‘‘The defendant, for 
its second defense, says that it carries upon its 
trains signal torpedoes to be used, in addition to 
its regular signals, when, from fog or other cause, 
the other signals cannot be seen or relied upon; 
and that if said torpedo was placed upon the track, 
as alleged in said amended petition, by the em- 
ployees of this defendant (a fact which defendant 
wholly denies), that then said employees placed 
the same upon the track, at a time and place, in 
broad daylight, when and where there was no 
necessity for the use thereof, orof any signals of 
any kind whatsoever, and that said use was with- 
out the knowledge or consent or authority, ex- 
press or implied, of the defendant, was against 
and contrary to its rules and regulations, as said 
employees well knew, and that said torpedo was 
so used by them outside and beyond the scope of 
their employment, and in nowise connected with 
the control, management, or operation of said 
train of cars or railroad, and was so placed for the 
accomplishment of an independent and wrongful 
purpose of their own, in this, to-wit, that said 
employees, or one of them, while said train was 
taking water at said water-tank, for the purpose 
of having sport with some \ady passengers who 





were upon said train, took torpedoes from the 
place where kept on said train, and without the 
knowledge of said lady passengers, with whom 
said employees were well acquainted, placed the 


same upon the iron rails of the track, in front of 


the wheels of the caboose in which said lady 
passengers were riding, with the intention to 
frighten them by the sudden and unexpected ex- 
plosion of said torpedoes, which would result 
with a loud noise by the passage of the caboose 
over them. When said train started forward, one of 
said torpedoes failed to explode, and was found as 
stated in said amended petition.” The sustaining 
of the demurrer to this defense is assigned for 
error. There is also an exception to the ruling 
of the court in refusing to charge as requested; 
but this ruling need not be noticed, as it presents 
simply the same question as is presented by the 
demurrer to the answer. 

It would seem that the question raised by this de- 
fense was presented by the demurrer to the petition 
in the Harriman Case, and determined by the de- 
cision of this court therein; the fourth proposition 
of the syllabus being, in substance, that the rail- 
road company was liable for the negligence of its 
servant in placing and leaving the torpedoes on 
its track at a point where the public, including 
children, were permitted to pass, “notwithstand- 
ing such negligent acts of the servants were wan- 
ton, reckless, and needless.’’ But the counsel for 
the plaintiff in error think that it was not, and 
claim that there is clear error in the case, for the 
reason that the act of the conductor in placing 
the torpedoes on the track was a mere caprice of 
his own, outside of his employment as a servant, 
and contrary to the rules of the company; and 
that therefore the company is not liable. We do 
not adopt this view, and shall show that the neg- 
ligence of the conductor in this regard, though 
wanton and contrary to the rules of the company, 
occurred within his employment, and is therefore 
imputable to the company. 

The law requires of persons having in their 
custody instruments of danger that they should 
keep them with the utmost care. 1 Hil. Torts 
(3d ed.) 127. “Sometimes,” says Pollock, ‘‘the 
term ‘consummate care’ is usedto describe the 
amount of caution required; but,” he says, ‘‘it is 
doubtful whether even this be strong enough. At 
least, we do not know any English case of this 
kind (not falling under some recognized head of 
exception) where unsuccessful diligence on the 
defendant’s parts was held to exonerate him.” 
Pol. Torts 407. See also Whart. Neg. § 851. 
And it stands to reason that one charged with a 
duty of this kind cannot devolve it upon another, 
so as to exonerate himself from the consequences 
of injury being caused to others by the negligent 
manner in which the duty in regard to the cus- 
tody of such an instrument may be performed. 
Speaking of the absolute duty imposed by statute 
in certain cases, or, also, the duties required by 
common law “‘of common carriers, of owners of 
dangerous animals, or other things involving, by 
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their nature or position, special risk of harm to 
neighbors,”’ Pollock observes: ‘‘The question is 
not by whose hand an unsuccessful attempt was 
made, whether that of the party himself 
of his servant, or of an ‘independent con- 
tractor,’ but whether the duty has been ade- 
quately performed or not.’’ Pol. Torts, 64. We in 
no way limit nor question the soundness of the 
general rule which exonerates the master from 
liability for the acts of his servant done outside of 
his employment. What has been stated is strict- 
ly within the reason and principle of the rule, 
which is that whatever the servant is intrusted by 
the master to do for him must be done with the 
same care and prudence that would be required of 
the master acting in that regard for himself. If it 
be the custody of dangerous instruments, he must 
observe the utmost care. The inability of the 
master to shift the responsibility connected with 
the custody of dangerous instruments, employed in 
his business, from himself to his servants intrusted 
with their use, is analagous to, and may be said 
to rest upon, the same principle as that whch dis- 
enables him from shifting to an independent con- 
tractor liability for neg:igence in the performance 
of work that necessarily tends to expose others 
to danger, unless the work is carefully guarded. 
It seems by the great weight of authority and 
reasons that this cannot be done. See Railroad 
Co. v. Morey, 47 Ohio St.—, ante, 269, and cases 
there cited. Also, see Lawrence v. Shipman, 39 
Conn. 586, 589; and Cooley, Torts (2d ed.), 644, 
616. And the relation of master and servant, and 
that of employer and independent contractor, are, 
in this regard, treated in one view by Pollock in 
his work on Torts, as will appear from consulting 
his work at page 64. Now, in this case, it must 
be observed that the duty intrusted by the railway 
company to the conductor in regard to these tor- 
pedoes was not only to use them as signals with 
the requisite care and caution, but to observe like 
care and caution in the custody of them, when not 
in use. The servant’s custody of them when not 
in use was as much a part of his employment as 
was the use of them as signals when required. 
In taking them from the place where they were 
carried when not in use, and, in mere caprice, 
placing them on the track for the purpose of 
frightening the ladies, he was not, it is true, 
within hisemployment as to the use of them; but in 
so doing, he violated the duties connected with his 
employment as the custodian of them, and there- 
by made his master liable for the consequences of 
his neglect, in the same manner and to the same 
extent asif it had been done by the company it- 
self. Itis necessary in this and in all similar 
cases to distinguish between the departure of a 
servant from the employment of the master and 
his departure from or neglect of a duty connected 
with that employment. A servant may depart 
from his employment without making his master 
liable for his negligence when outside the employ- 
ment of the master; and he so departs whenever 
ihe goes beyond the scope of his employment, and 





engages in affairs of his own. But he cannot de- 
part from the duty intrusted to him when that 
duty regards the rights of others, in respect to 
the employment of dangerous instruments by 
the masterin the prosecution of his business, 
without making the master liable for the conse- 
quences; for the first stepin that directionis a 
breach of the duty intrusted to him by the master, 
and his negligence in this regard becomes at once 
the negligence of the master; otherwise, the duty 
required of the master in respect to the custody of 
such instruments employed in his business may be 
shifted from the master to the servant, which 
cannot be done so as to exonerate the master 
from the consequences ofa neglect of the duty. 
To better illustrate the ground of this distinction, 
we may, for example, suppose a servant, with 
others under his control, employed with a con- 
struction train repairing the track of his master. 
He may, fora time, quit his employment, and, 
with his men, go off on affairs of his own. While 
thus out of the master’s employment he may 
build a fire, which, through his negligence, may 
consume the property of another; and, in the 
meantime, loss of life and property may result 
from a collision with the train negligently left 
standing on the track. Now, while, as has been 
held, the master would hot be liable for the loss 
resulting from the fire, because the act was done 
outside the servant’s employment (Morier v. 
Railway Co., 31 Minn. 351, 17 N. W. Rep. 952), 
yet it is equally certain that for the loss occasion- 
ed by the servant’s negligence in leaving the train 
on the track the master would be liable in dam- 
ages, for the plain reason that in abandoning 
the custody of the train he was guilty of negli- 
gence in the employment of the master, while in 
building the fire he was not. 


That what was doiie by the conductor contraven- 
ed the purpose and instructions of the company 
in regard to the use of these torpedoes does not 
vary its liability for the negligence of the con- 
ductor in the custody of them. In discussing the 
master’s liability for his servant, it is said by 
Professor Wharton: ‘It is not necessary, in order 
to make the master liable, that there should be 
specific directions as to the particular act. It is 
enough if the general relation of master and serv- 
ant within the range of such act, exists. The 
question is simply whether the wrong in- 
flicted was incidental to the discharge of the serv- 
ant’s functions. It may have been capricious. 
It may have contravened * * * the master’s 
purposes or directions. But a master who puts in 
action atrain of servants, subject to all the ordi- 
nary defects of human nature, can no more escape 
liability for injury caused by such defects than can 
a master who puts machinery in motion escape li- 
ability, on the ground of good intentions, for in- 
juries accruing from defects of machinery. Out 
of the servant’s orbit, when he ceases to bea serv- 
ant, his negligences are not imputable to the 
master; but within that orbit they areso imput- 
able, whatever the master may have meant.”’ 
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Whart. Neg. § 160. See, also, Wood, Mast. & 
Serv. § 283; and Cooley, Torts, 632, (239*). 
The custody of these torpedoes was within the 
the servant’s orbit. Negligently leaving them 
on the track was a negligence within that orbit, 
and therefore imputable to the master. If a mas- 
ter has a duty to perform, and intrusts it to a serv- 
ant, who disregards it to the injury of another, it 
is immaterial, so far as the liability of the master 
is concerned, with what motive or for 
what purpose the servant neglects the 
duty. This is illustrated by the case of 
Weed v. Railroad Co.,17 N. Y. 362, which was 
an action against the company for failure to 
carry the plaintiff to her destination with reason- 
able dispatch. The delay was caused by the 
willful act of the conductor in wrongfully de- 
taining the train at a station, and which the de- 
fendant claimed exonerated it from liability. But 
the court held otherwise; it being observed, 
among other things, in the opinion, that ‘‘the ob- 
ligation to be performed was that of the master, 
ang delay in performance, from intentional] viola- 
tion of duty by an agent, is the negligence of the 
master.’’ We do not see that this in any way con- 
flicts with the decision in Railroad Co. v. Wet- 
more, 19 Ohio St. 110. There the plaintiff got 
into a quarrel with the baggage-master of the 
company about checking his baggage, and under 
the influence of anger the latter struck the plaint- 
iff with a hatchet; and it was held that the com- 
pany was not liable for the injury. A hatchet is 
not an instrument of danger, within the rule 
above stated. It includes only such instruments 
as are such within themselves. The danger 
of a hatchet is in the hand and spirit of the 
man who may use it. If, in this case, the instru- 
ment left on the track had been a hatchet, the 
company would not have been liable to a child 
who might afterwards have picked it up and 
been injured by it; for the company would have 
been under no such duty‘as to its custody as it 
was under in regard to this dangerous explosive. 
Judgement affirmed. 


Nore.—The principal case grew out of the same 
state of facts which gave rise to the earlier case of 
Harriman vy. Pittsburgh, etc. R. Co.! The entire sub- 
ject was thoroughly considered in that case, and it 
was held that the railroad company, having for a long 
time permitted the public to use its track at a certain 
point, was bound to exercise care accordingly, and 
should not put new and dangerous articles at that 
place without notice or warning; that the act of one 
of the boys in picking up the torpedo might have been 
expected, and was not the proximate cause of the in- 
jury, but the negligence of the company was thé direct 
cause of such injury; and that the fact that the tor- 
pedo was placed upon the track by the train-men 
having custody of it at a time when there was no need 
for its being there, and contrary to the rules of the 
company, did not exonerate the company from lia- 
bility.2 A case recently decided by the Supreme 


145 Ohio St. 11,12 N. E. Rep. 151; commented upon in 
25 Cent. L. J. 194. 
2 The following cases are cited by the court as sup- 





Court of South Carolina,’ seems at first blush to be in 
conflict with the Ohio cases, but a careful examination 
discloses one fact which distinguishes the South Car- 
olina case from the others. The facts of the case were 
as follows: The servants of a railroad company placed 
a torpedo upon its track as a danger signal, in accord- 
ance with the rules of the company. The plaintiff’s 
intestate, while walking on the track, where persons 
had long been accustomed to go, picked up the tor- 
pedo, which exploded and killed him. The court held 
the railroad company free from liability, because the 
torpedo was left on the track for a proper purpose, 
and there was no evidence that it was placed or left 
there without due care. It may be gathered from an 
illustration given by the court that if the torpedo had 
been left upon the track for.an improper purpose, the 
decision would have been against the company, as in 
Ohio cases. ‘‘Suppose,” says Simpson, C. J.,in de- 
livering the opinion of the court, ‘‘the defendant, 
knowing that its track was being trespassed upon by 
parties unauthorizedly appropriating it asa track or 
road to walk upon, and to break up this use had 
placed a dangerous explosive instrument thereon * * 
with no notice or advertisement to the public of the 
facts, and a traveler, though technically a trespasser, 
had been injured thereby, could it be claimed as a 
legal proposition that, under such circumstances, the 
company would'be exempt from liability? We think 
not.” 4 

The keeping and management of dangerous agencies 
would seem of necessity to require more care and 
greater precaution than articles not of a dangerous 
character. The care demanded in the use of any 
article must depend largely upon the nature of the 
article and the danger likely to arise from its use. 
The mere storage of gunpowder, nitro-glycerine and 
other explosive substances in large quantities in a 
populous city near a dwelling-house or place of busi- 
ness has been held to constitute a nuisance, and if 
injury results to an individual, without fault on his 
part, he may maintain an action therefor. Thus, 
where a railroad company stored explosives in a depot 
having a defective chimney, by reason whereof the 
building took fire, causing an explosion, which injured 
the property of the plaintiff, the company was held 
liable for the injury.7 So, one who plants noxious 


porting the rules stated and applied in the opinion: 
Bellefontaine, etc. R. Co. v. Snyder, 18 Ohio St. 399; 
Lynch v. Nurdin,1 Q. B. 29; Heaven v. Pender, 11 Q. B. 
503; Corby v. Hill,4C. B. (N. 8.) 556; Illidge v. Goodwin, 
5 Car. & P. 192; Clark v. Chambers, 3 Q. B. 327; Barry v. 
N. Y., etc. R. Co., 92 N. Y. 289; Hoffman v. N. Y. Cent., 
etc. R. Co.,87N. Y. 25; Quinn v. Power, 87 N. Y. 535; 
Nagel v. Mo. Pac. R. Co., 75 Mo. 653; Binford v. John- 
ston, 82 Ind. 426; Branson’s Admr. v. Labrot, 81 Ky. 638; 
Keffe v. Milwaukee, etc. R. Co., 21 Minn. 207; Sioux City, 
etc. R. Co. v. Stout, 17 Wall. 657; Graves v. Thomas, 95 
Ind. 361; Davis v. Chicago, etc. R. Co., 58 Wis. 646; Camp- 
bell v. Boyd, 88 N. C. 129; Lane v. Atlantic Works, 111 
Mass. 136; Powers v. Harlow, 53 Mich. 507. 

8 Carter v. Columbia, etc. R. Co., 19 S. OC. 20, 45 Am. 
Rep. 754. 

4 As to spring guns and the use of dangerous instru- 
mentalities in the protection of property, see 17 Cent. 
L. J. 181. 

5 Myers v. Malcolm, 6 Hill, 292, 41 Am. Dec. 744; Cuff v. 
R. Co., 35 N. J. L. 574, 10 Am. Rep. 205; Crowder v. Tink- 
ler, 19 Ves. 617. But a reasonabie quantity of gun- 
powder carefully kept is not a nuisance: People v. 
Sands, 1 Johns. 78; 3 Am. Dec, 296. 

6 Myers v. Malcolm, 6 Hill, 157; Heag v. Licht, 80 N. Y. 
579, 36 Am. Rep. 654. 

7 Denver v. South Park, etc. R. Co.,8 Colo. 1, 54 Am. 
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trees upon his own land so that the limbs extend over 
his neighbor’s land, is liable for injury to his neigh- 
bor’s cattle caused by eating the poisonous leaves.® 
And one who negligently permits the escape of 
noxious gases or liquids is liable for injuries thereby 
caused to others.? One who ships dangerous articles 
without informing the carrier ot their nature, is also 
liable for any injury which results.!° So, if he lets or 
sells such articles to others, who do not know of the 
danger, without informing them of their character or 
dangerous qualities... Thus, where the defendant 
sold cartridges loaded with powder and ball to two 
small boys for use in a toy pistol, in violation of stat- 
ute, and another boy picked it up and killed one of 
the purchasers with it, the court held that the father 
of the boy who was killed could maintain an action 
against the defendant.!2 And in many cases persons 
have been held liable for injuries caused by the care- 
less use of fire-arms.!3 Persons blasting rocks with- 
out taking proper precautions have also been held 
liable for injuries caused thereby in a number of 
eases.14 In another class of cases, more nearly re- 
sembling the case at bar, railroad companies have been 
held liable for injuries to children from turn-tables 
which the companies had left unlocked in public 
places where the children were in the habit of going or 
to which it might have been expected they would be 
attracted.5 The same rule has been applied in favor 
of children who were injured by falling into excava- 
tions which were negligently left unguarded near 
where they were accustomed to play.J6 It has also 
been held that one who erects a barbed wire fence in 
a negligent manner near a highway, although it may 
be upon his own land, and leaves it so that horses are 
likely to be injured thereby, is liable for such injury.” 

Although the owner of private grounds or buildings 
is not, ordinarily, bound to keep them safe for tres- 
passers,!8 yet whenever one either expressly or im- 


Rep. 537. See also Tissue v. Baltimore & Ohio R. Co., 112 
Pa. St. 91; Powers v. Harlow, 53 Mich. 507. 

8 Crowhurst v. Amersham Burial Board, 4 L. R., 4 Ex 
Div. 5. 

9Thomp. on Neg. 107; Sherman v. Fall River Iron 
Works, 2 Allen, 524, 79 Am. Dec. 799. 

10 Wellington v. Downer Kerosene Co., 104 Mass. 67; 
Farrant v. Barnes, 1] Com. B. (N. 8.) 553. 
. 1! Carter v. Towne, 98 Mass. #67; Harrison v. Berkely, 
1 Strob. 525, 47 Am. Dec. 578; Langridge v. Levy, 2 Mees. 
& W.519; French v. Vining, 102 Mass. 132. COmpare 
Loop V. Litchfield, 42 N. Y. 331; Gould vy. Slater Woolen 
Co., 147 Mass. 315; Losee v. Clute, 51 N.Y. 494; Socola v. 
Chess-Carley Co. 39 La. Ann. 344. 

12 Binford v. Johnston, 82 Ind. 426, 42 Am. Rep, 508. 

13 Tally v. Ayres, 3 Sneed, 677; Underwood v. Hewsen, 
1 Strange, 596; Cole v. Fisher, 11 Mass. 137; Wright v. 
Clark, 50 Vt. 130, 28 Am. Rep. 496; Morgan v. Cox. 22 Mo. 
378, 6 Am. Dec. 623; Dixon v. Bell, 5 Maule & 8. 198. 

14 See 1 Thomp. on Neg. 113; Ulrich v. McCabe, 1 Hilt. 
251; St. Peter v. Denison, 58 N. Y. 416, 17 Am. Rep. 258; 
Driscoll v. Newark, etc. Co., 37 N. Y. 687; Whitehouse v. 


pliedly invites persons to come upon his premises he 
must use such reasonable care as the circumstances 
demand to keep them safe! and to prevent injury to 
such persons. If he leaves dangerous articles around 
where such persons are likely to come, without any 
guard or warning, he certainly cannot be said to exer- 
cise even ordinary and reasonable care. It is not 
necessary, in order to make the owner liable, that an 
express invitation should be given. It may be im- 
plied,” and merely leaving a tempting thing for 
children to play with in an exposed place where they 
are likely to come has deen held equivalent to such an 
invitation.2! 

The liability of the master for the acts of his serv- 
ant has been so often discussed that a bare reference 
to some of the decided cases and the text-books and 
leading articles upon the subject is all that seems 
necessary in this article. It was once held by a num- 
ber of the courts that where a servant wilfully and 
maliciously injured a third person the master was not 
liable, although the act may have been done in the 
pursuit of the master’s business, but the modern 
and better rule is that the master is liable for the 


-wrongful act of his servant within the scope of his 


employment, even though it may have been done wil- 
fully and maliciously or in violation of his instruc- 
tions.23 W. F. ELLIOTT. 


18 Hargreaves v. Deacon, 25 Mich.1; Frost v. R. Co., 10 
Allen, 387,87 Am. Dec. 668; Evansville, etc. R. Co. v. 
Griffin, 100 Ind. 221,50 Am. Rep. 783; Larmore v. Crown 
Point Iron Co., 101 N. Y. 291, 54 Am. Rep. 718. 

19 Donaldson v. Wilson, 60 Mich. 86, 1 Am. St. Rep. 487, 
and note; Inderman vy. Damer, L. R.1C. P. 274; Gilbert 
v. Nagle, 118 Mass. 278; Cooley on Torts, 605; 3 Lawson’s 
Rights and Remedies, § 1151. 

20 Gowen v. Phila, ete. Co.,5 Watts & 8S. 141, 143; 
Cooley on Torts, 303. 

21 Cooley on Torts, 303; Keffe v. Milwaukee, etc. R. Co., 
21 Minn. 2u7; Birge v. Gardner, 19 Conn. 507. 

#2 Vanderbilt v. Turnp. Co.,2 N. Y. 479, 51 Am. Dec. 315; 
Pritchard v. Keefer, 53 I1. 117; Ware v. Canal Co., 15 La. 
169; Cox v. Keahey, 36 Ala. 340; Hagerstown Bank v. 
Adams Express Co., 45 Pa. St. 419; McManus v. Cricke:t, 
1 East, 106. 

23 Driscoll v. Carline, 27 Cent. L. J. 38, and note; Hein- 
rich vy. Pullman, etc. Co., 18 Cent. L. J. 293; “Wilful 
Acts of Servants,” 6 Gent. L. J. 251, 483; also 7 Cent. L. J. 
82; “Course of Employment,” 26 Alb. L. J. 64; 1 Law- 
son’s Rights, Remedies and Practice, § 292; Cooley on 
Torts, 538, 540; Thomp. on Neg. 886; Carter v. R. Co., 98 
Ind. 552, 49 Am. Rep. 780; Chicago, etc. Co. v. Dickson, 
63 Lil. 151, 14 Am. Rep. 114; McKay v. Irvine, 11 Biss. 168; 
Tuel v. Weston, 47 Vt. 634; Garretson v. Duenckel, 50 
Mo. 104; Moore v. Fitchburg R. Co., 4 Gray, 465, 64 Am. 
Dec. 88; New Orleans, etc. R. Co. v. Albreton, 38 Miss. 
242; Atchison, etc. R. Co. v. Thul, 19 Cent. L. J. 272; Hig- 
gins v. Waterville Turnp. Co., 46 N. Y. 23; Heenrich v. 
Car Co., 20 Fed. Rep, 222; Godfrey v. Faulkner, 20 Cent. 
L. J. 177. 





R. Co., 52 Me. 208; note to Ohio, etc. R. Co. v. Wachter, 5 
Am. 8t. Rep. 538. 

15 2 Wood’s Railway Law, 1286 e¢ seg.; Pierce on Rail- 
roads, 336, 337; Sioux City, etc. R. Co. v. Stout, 17 Wall. 
657; Keffe v. Milwaukee, etc. R. Co., 21 Minn. 207; Hous- 
ton, etc. R. Co. v. Simpson, 2 Tex. L. Rev. 167; Koons v. 
St. Louis, etc. Co.,65 Mo. 592; Kansas Cent. R. Co. v. 
Fitzsimmons, 22 Kan. 686. 

16 City of Indianapolis v. Emmelman, 108 Ind. 530; 
Mulloy v. Savings & Loan Society, 21 Pac. Rep. 525; 
Schmidt v. Milwaukee, etc. Co., 23 Wis. 186; Isabel v. 
Hannibal, etc. Co., 60 Mo. 475. 

17 Loveland v. Gardner, 29 Cent. L. J. 105; Sisk v. 
Crump, 112 Ind. 504, 14 N. E. Rep. 381. See also Jones v. 
Nichols, 46 Ark. 207. 











JETSAM AND FLOTSAM. 





DEFYING THE STATUTES.—“Squire Jackson,” as 
he was called from having held the office of justice 
of the peace for ever so many years in a small town 
in Missouri, came in to the village one evening from 
his farm, a couple of miles out, and reported that two 
suspicious characters had been seen lurking around 
his place, and he wanted help to go back and capture 
them. 
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As the constable was out of town, fouror five of us 
young fellows, who were guests at the hotel, got our 
pistols and volunteered for the expedition. When 
we reached his place his wife came out with the infor- 
mation that she had seen the men enter the barn. This 
meant that there were after the ’Squire’s pacing mare, 

and the crowd wanted to close in at once and 
capture them. 

“No, gentlemen, it wouldn’t be regular and ac- 
cordin’ to law,” protested the ’Squire. They are 
simply trespassers now, and trespassing ain’t much 
of a crime.” 

“But they’ll get the horse,” said one. 

“That’s what I want’emto do. Then it’s a case 
of hoss stealing. Now,two of you go over by the 
stack and two more by the shed, and I’ll_ stand 
right here. Ifthey come out with the hoss, I’ll fix 
Jem.” 

We didn’t want it that way, but he insisted, and 
we had only waited five minutes when out they came, 
both on the mare’s back. We could have caught ’em 
by a rush, but the ’Squire motioned us tokeep quiet, 
and, as they advanced on him, he held up his hand 
and shouted: 

‘*In the name and by the authority vested in me by 
the people of the State of Missouri, 1 command you 
to halt!’ 

‘*Here’s lookin’ at ye, old man,” chuckled one of 
the men in reply, and then jumped the mare at him 
and knocked him head over heels, and were off through 
the open gate at a gallop, never tobe seen again. 
We went over and picked the ’Squire up. It was all 
of ten minutes before he spoke, and then gasped out: 

‘*Think of it, gentlemen! They coolly defied the 
‘statues’ of the sovereign State of Missouri.”—N.\Y. 
Sun. 





SHAKESPEARE AS JUDICIAL AUTHORITY. 
Editor of\the Albany Law Journal: 

In the late case of State v. Strattman, in the 
Supreme Court of Missouri, reported in the South- 
western Reporter, volume 13, at page 817, Sherwood, 
J., who delivers the opinion, apparently believing that 
with a rising thermometer authorities relied upon 
should be seasonable and in full harmony with the 
atmospheric and other environment, quotes from 
** The Passionate Pilgrim,’’ canto 16, as follows: 

“The wiles and guiles that women work, 
Dissembled with an outward shew.” 

The case being an appeal from a judgment of con- 
viction for criminal knowledge of a female, the sum- 
mer reader might casually wonder why the rest of the 
stanza is omitted. 

By quoting in full, less would be left to inference; 
and the procedure commended by those legal au- 
thorities, Gilbert and Sullivan, would thus receive 
more distinct judicial recognition in letting ‘‘the pun- 
ishment fit the crime.” ALIQUID. 

(Our correspondent evidently does not know what 
a very modest man Sherwood, J., is. He should read 
the reports of some. of the rape cases decided by him, 
and he would realize what a grave injustice the sum- 
mer reader would do the judge.—Ed. Alb. L. J.] 





An English steam vessel is boarded bya pilot, out- 
side of Sandy Hook. 

“Captain” says the pilot, “you will have to stop 
those wheels at your sides when you get within our 
waters.” 

“Why so?” asks the captain. 

“Because the State of New York has granted to 





Livingston and Fulton the exclusive right of navigat- 
ing in its waters by steam.”’ 

“Sir,’”’ resumes the captain, “I care nothing for the 
laws of the State of New York. I know of no laws or 
regulations of a particular State, in regard to trade and 
commerce. I claim the privilege of entering the har- 
bor of New York, under the laws of the United States, 
and the treaty of amity and commerce subsisting be- 
tween them and my sovereign. I insist upon my right 
of entering your waters as I please; and if your State 
authorities or any one acting under them, should pre- 
vent me, the king, my master, will know how to en- 
force the rights of his subjects.” 

‘*Patience, patience, good captain,” replied the 
pilot, “let your head and your boiler cool; no one 
means to prevent your entering into our waters. 
Only stop your machinery, and hoist those sails you 
have carried between this port and Liverpool, and I’ll 
answer for it, we shall be along side of the wharf as 
soon as yon vessel that you see bound inwards, with 
all her canvas spread.” 

This is ths extent of the prohibition—the Deo dignus 
vindice nodus. When the case occurs of a vessel navi- 
gating across the Atlantic, without sails, the question 
may be discussed whether it be a violation of the laws 
of congress, that she be required so fit herself to the 
harbor, by providing herself with sail. 

Fortunately the great John Marshall did not so think 
and the State law was held of no validity. See Gib- 
bons v. Ogden (1824), 9 Wheat. 22 U. 8. 140, seq. 
—Current Comment. 
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Books RECEIVED. 


LEGAL HYGIENE; or How to Avoid Litigation. Tran- 
script of a Series of. Lectures of Interest to all 
Persons who have Property or Expect to Acquire 
any. By A.J. Hirschl, of the Iowa Bar, Author 
of the ‘Law of Fraternities and Societies.”” Dav- 
enport, Iowa: Egbert, Fidlar & Chambers, 
Printers. 1890. 








HUMORS OF THE LAW. 





One of the most dignified of the judges was holding 
court recently and was waiting on the bench for the 
verdict of a jury which had retired to deliberate on a 
verdict. The judge’s gavel had just dropped from his 
desk and he was reaching down to pick itup from 
the floor. While his form was concealed behind the 
desk, enter a ready-tongued, loud-voiced attorney 
who called out to the clerk: ‘‘Hello! Court adjourned? 
Where’s his nobs?”” Just then the head of the judge 
reappeared from behind the bench and the recovered 
gavel was used with much emphasis to enforce order. 
The attorney for once in his life was abashed and 
silent. 


A leaned judge of French extraction, lately pro- 
nounced, the following remarkable sentence on a man 
accused of stealing a horse: ° 

“Prisoner, de evidence is conflicting, but I find you 
guilty and sentence you to dree months in de guard 
room. De evidence, as I say, is very conflicting, but 
if I was sure, if I was quite sure, dat you stole dat 
horse, I would give you two yearsin de Manitoba 
penitentiary !”’ 
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1. ADMINISTRATION—Practice—Claims. — An order of 
the probate court limiting the time within which cred- 
itors of a decedent will be permitted to present their 
claims, and an order of publication of notice of the 
time so limited, made at the same time, constitute but 
one order in law; and hence Rev. St. Wis. § 3839, which 
requires the connty court to “appoint convenient 
times and places” when and where the court will ex- 
amine and adjust creditors’ claims, is sufficiently com- 
plied with by fixing the time and placein the order of 
publication, though the order of limitation is silent in 
this respect.— Austin v. Saveland’s Estate, Wis., 45 .N. W. 
Rep. 955. 


2. APPEAL—Equity.—In an equitable action, where an 
issue of fact is joined, such cause cannot be heard 
anew in the supreme court, where the evidence, though 
taken down, translated, and certified by the short- 
hand reporter, and filed with the clerk, is not certified 
by the judge, and made part of the record.—Blanchard 
v. Devoe, lowa, 45 N. W. Rep. 911. 


3. APPEAL—Proceedings—Below. — Where a judgment 
has been reversed, and the cause remanded, itis for 
the trial judge on the new trial to determine the law as 
applicable to the facts proven, in the light ofthe ap- 
pellate court’s ruling, and itis not proper for counsel 
to read and construe the decision of the appellate court 
to the jury.—Scott v. Scott, Ind., 24 N. E. Rep. 666 


4. APPEAL—Interlocutory Decree.— A decree setting 
aside a conveyance as fraudulent, appointing a re- 
ceiver of allthe property which passed to defendants 
under the conveyance, and ordering defendants to ac- 
count for such property, together with all proceeds 
from the sale of any part of it, and the rents and profits, 
and to deliver possession of the same to the receiver 
who is ordered to sell it, but which does not specify the 
particular property to be delivered, or its amount, but 
merely gives its value at the time of the conveyance,— 
is not a final decree, settling the rights between the 
parties, and no appeal lies therefrom. — Lodge v. Twell, 
U. 8. 8. 0., 108. C. Rep. 745. 

5. APPEAL—Final Distribution.—An appeal from a de- 
cree of final distribution under Code Civil Proc. Cal. § 
968, making such a decree appealable, must be taken 
within sixty days, as provided by § 1715, Id., governing 
appeals from orders and decrees in probate pro- 
ceedings when inconsistent with the general pro- 
visions.—In re Wiard’s Estate, Cal., 24 Pac. Rep. 45. 

6. APPEAL FROM COUNTY Court. — Anappealis not 





taken from the county to the district court by reason 
of the fact that it is “prayed and allowed.” The appeal- 
bond must be filed and approved before the appeal can 
be considered “‘taken,” that is, perfected; and, if this 
be not done on the day on which judgment is rendered, 
the appeal may be dismissed.— Law v. Nelson, Colo., 24 
Pac. Rep. 2 

7. ASSIGNMENT — Attachment. — A citizen of New 
Hampshire is not precluded by an assignment in in- 
solvency proceedings had in Massachusetts from 
attaching goods of the insolvent found in Louisiana. — 
Reynolds v. Adden, U. 8. 8. C., 108. C. Rep. 843. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS. — Where 
an insolvent debtor assigns for the benefit of creditors 
to one of his creditors, and at the same time 
executes to the assignee a mortgage to secure 
his claim, which is discounted to such an extent 
that the assignee receives a less proportion of his 
debt than is left for the other creditors, the latter 
cannot complain, as against the assignee, that the 
mortgage and assignment together constituted but one 
assignment, and contained a preference in favor of the 
assignee.—Cleveland Co-Op. Store Co. v. Wilson, Iowa, 45 
N. W. Rep. 897. 

9. ATTACHMENT — Lien. — Under Gen. St. Colo. 1883, § 
2015, which provides that attached property shall be re- 
leased on the execution by defendant, with responsible 
sureties, of an undertaking conditioned to redeliver 
the property, or pay the amount ofthe judgment, if 
judgment be recovered by plaintiff, and the attachment 
be not dissolved, the lien of the attachment is not de- 
stroyed by the delivery of the property to defendant on 
the execution of the undertaking.— Stevenson v. Palmer, 
Colo., 24 Pac. Rep. 5. 

10. ATTACHMENT — Levy. — To constitute an existing 
and valid levy of an attachment, the officer holding the 
writ must do that which will amount to a change in the 
possession of the property attached; his custody must 
be such as will enable him to hold the property subject 
to the order of the authority issuing the writ; and so, 
where an officer holding an order of attachment 
merely goes to the place where the property is found, 
and appraises the same, without taking it into his pos- 
session, and does not exercise any dominion or control 
over it, and the property is removed beyond the con- 
trol of the officer: Held, that there was no valid levy on 
the goods and chattels. — Lyeth v. Grifis, Kan., 24 Pac. 
Rep. 59. 

ll. ATTORNBY— Disbarment. — Evidence sufficient to 
justify judgment of disbarment against attorney for 
unprofessional conduct. — Inre Stephens, Cal., 24 Pac. 
Rep. 46. * 


12. CHATTEL MORTGAGE—Rights of Creditors.— Under 
Comp. St. Mont. div. 5, § 1538, a chattel mortgage is void 
as against a subsequent mortgagee when the affidavit 
is omitted, though he had actual knowledge of the ex- 
istence and good faith of the debt attempted to be se- 
cured by the prior mortgage. — Milburn Manufg. Co. v 
Johnson, Mont., 24 Pac. Rep. 17. 


13. CONSTITUTIONAL Law — Cruel Punishments—De- 
cision of State Court.—The decision of the highest court 
of New York, that the punishment of death by electric- 
ity, as prescribed by Laws N. Y. 1883, ch. 489, is not a 
cruel punishment within the meaning of Const. N. Y. 
art. 1, § 5, prohibiting ‘‘cruel and unusual punish- 
ments,” is not re-examinable by the Supreme Court of 
the United States. — In re Kemmler, U.58.8.C., 108. 0. 
Rep. 930. 

14, CONSTITUTIONAL LAW—Titles of Statutes.—Gen. St. 
Colo. § 2948, which provides that “county treasurers 
shall be liable to a like fine [$1,000] for loaning out, or 
in any manner using, for private purposes, State or 
county funds in their hands, and the State treasurer 
shall be liable to a fine of not more than ten thousand 
dollars for a like misdemeanor,” having been passed as 
a part of an act entitled ‘“‘An act to provide for the as- 
sessment and collection of revenue,and to repeal certain 
acts in relation thereto,” is void as in conflict with 
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Const. Colo. art. 5, § 21.— In re Breene, Colo., 24 Pac. Rep. 
3. 

15. CONSTITUTIONAL Law — Loca! and Special Laws.— 
Chapter 147, Laws 1886, an act to authorize the estab- 
lishment and maintenance of county high schools, is 
not in conflict with § 2, art. 6, of the constitution, nor 
with the first clause of § 17 of art. 2.—Koester v. Board of 
County Commissioners, Kan., 24 Pac. Rep. 65. 


16. CONSTITUTIONAL Law—Societies. — Section 8 of an 
act for the encouragement of agriculture, approved 
February 19, 1872, (Gen. St 1889, par. 6256), authorizing 
the chairman of the board of county commissioners, 
under certain circumstances, to issue an orderon the 
county treasurer in favor of the treasurer of a 
county or district agricultural society for a sum of 
money notin any case exceeding $200, is not unconsti- 
tutional or void. — Nemaha Fair Assn. v. Myers, Kan., 24 
Pac. Rep. 71. 

17. CONTEMPT—Suspending Sentence.—An order of the 
court suspending exécution of a judgment imposing a 
fine and imprisonment for contempt of court “during 
the pleasure of the court,” and providing that “‘when- 
ever the court, or one of the judges thereof, shall 
direct, execution and warrant of commitment are to 
issue,” is void.— State v. Voss, lowa, 45 N. W. Rep. 898. 


18. CONTEMPT — Subpceena. — H, a resident of Osage 
county, went to Lyon county on business for a day, 
and while there was served with a subpoena, issued by 
ajustice of the peace in Lyon county, commanding 
him to appear before that officer four days thereafter, 
and give his deposition to be used in a case pending in 
Lyon county. He went back to his residence in Osage 
county, and, failing to return to Lyon county in obedi- 
ence to the subpa@na, was attached, and adjudged 
guilty of contempt: Held, on habeas korpus, that H was 
not obliged to obey the subpoena, and that the judg- 
ment for contempt, and his imprisonment thereunder, 
are illegal.—_In re Hughbanks, Kan., 24 Pac. Rep. 75. 


19. ConTRacts—Change of Parties. — Where plaintiff 
consummates an arrangement with a syndicate of ten 
persons to purchase a tract of land from him, and the 
last one refuses to sign the contract, and another is 
substituted in his place, such contract cannot be en- 
forced, where the others did not know of nor consent 
to the substitution, it not being the contract on which 
they agreed.—Critiendenv. Armour, Iowa, 45 N. W. Rep. 
888. 

20. CONTRACTS — Continuance. — Where Jand is con- 
veyed to a railroad company by a city on condition 
that the terminus, principal offices, and machine-shops 
of the railroad shall be located there, and the deed 
contains no covenant that they shall be continued for 
any expressed period, though the contract pursuant to 
which the conveyance was made provided for their 
“permanent” location, the condition is complied with 
as soon as the railroad company locates such terminal 
appurtenances on the land, and the removal of some of 
them eight years later is not a breach of the contract. 
— Texas, etc. Ry. Co. v. City of Marshall, U.8.8.C.,10 8. 
C. Rep. 846. 

21. CONTRACTS—Assignment. — Defendant and one H 
entered into a contract whereby the latter was to sell 
to defendant all the sound grapes he might raise, for a 
period of ten years, from vines in a certain vineyard, at 
$25 per ton, the grapes to contain 22 per cent. of sac- 
charine matter, and to be delivered in boxes. The 
vineyard was purchased by plaintiff, the contract as 
signed to him, and a crop of grapes, in boxes, was 
tendered to defendant; and, upon refusal on the ground 
that there was no contract with plaintiff, it was resold 
ata sacrifice: Held, in an action forthe difference in 
price and the expenses of resale, that the contract was 
assignable, and plaintiff was entitled to recover for its 
breach.—Larue v. Groezinger, Oal., 24 Pac. Rep. 42. 


22. CORPORATIONS—Stockholders.— Section 136, ch. 16, 
Comp. 8t., which makes stockholders in a corporation 
lable for debts contracted by the corporation while its 





officers are in default in publishing an annual notice 
stating “the amount of all the existing debts of the 
corporation,” is quasi penal, but is not a penalty; the 
evident purpose being to secure the rights of creditors, 
and an action to recover such debts is not barred by 
the statute of limitations in one year.—Howell v. Roberts, 
Neb., 45 N. W. Rep. 923. 

28. CORPORATIONS—Officers.—A director of a corpora- 
tion who contracts with another director of the same 


. corporation concerning the company’s property, who 


was also business manager, with certain enumerated 
and limited powers, is chargeable with notice of any 
defect in the manager’s power to make said contract.— 
Sehetter v. Southern Or. Co., Oreg., 24 Pac. Rep. 25. 


2%. CORPORATION—Annual Statement.— Under Comp. 
St. Mont. div. 5, § 360, the trustees, in the absence of a 
formal dissolution of the corporation, are liable for its 
debts, on failure to file and publish the statement, 
though the corporation has been totally insolvent for 
some months prior to September Ist,and has transferred 
all its property to one of its creditors.— Gaus v. Switzer, 
Mont., 24 Pac. Rep. 18. 

25. CORPORATIONS—Constitutional Law. — A corpora- 
tion is not a “citizen,” within the meaning of Const. U. 
8. art. 4, § 2, providing that “the citizens of each State 
shall be entitled to all privileges and immunities of 
citizens in the several States.” — Norfolk, etc. R. Co. v. 
Commonwealth, U. 8. 8. C., 10 8. C. Rep. 958. 

26. CORPORATION—Dissolution.—Where a stockholder, 
proceeding under Gen. St. Conn. 1888, § 1942, files a bil} 
in a federal court to have the affairs of the corporation 
wound up, and its effects distributed, onthe ground 
that it has abandoned the business for which it was 
organized, leave will be granted plaintiff to file a sup- 
plemental bill setting up that since the institution of 
his suit defendant, acting under § 1943, has voted to dis- 
continue its business, and to distribute its capital stock 
among the stockholders, and has obtained an order 
from a State court, limiting the time within which 
claims of the creditors shall be presented, and praying 
an injunction to restrain itfrom acting thereunder. — 
Kessler v. Continental, etc. Co., U. 8. C. C. (Conn.), 42 Fed. 
Rep. 258. 

27. CRIMINAL EVIDENCE. — The statements of a 
prisoner to the prosecuting attorney are competent 
against him, if ae was duly cautioned, and they were 
not forced from him; but, where thereis conflict of 
evidence on that point, the jury must be instructed that 
they must first find whether or not the admissions were 
made under duress, and if so, they must disregard 
them altogether.—People v. Howes, Mich., 45 N. W. Rep. 
960. 





28. CRIMINAL LAaw— Sentence — Ex Post Facto Law.— 
One who is convicted of a crime in the recorder’s court 
of Detroit, presided over by one ofthe judges of the 
Wayne circuit court, and who has taken the case on 
error to the supreme court without questioning the 
right of the judge to so preside, cannot afterward’s 
question the judge’s right to pronounce the sentence.— 
People v. Dane, Mich., 45 N. W. Rep. 655. 


29. CRIMINAL Law—Reasonable Doubt — Instructions 
—An instruction to the jury, after defining “reasonable 
doubt,” and declaring that their opinion of guilt of the 
accused must “approach absolute conviction,” con- 
cluded as follows: “They [certain crimes] ought to be 
punished when they are proved, gentlemen, to your 
satisfaction ; and, if not so proved, whatever suspicion 
there may be, he is entitled to an acquittal, unless you 
seriously believe him guilty:” Held, that the langusge 
is doubtful and uncertain, and authorized the inference 
that the jury might convict if they believed him guilty, 
regardless of the proof. — Peoplev. Ferry, Cal., 24 Puc. 
Rep. 33. 

30. CRIMINAL PRACTICE—Assault—Indictment.—An as- 
sault with intent to kill, which is punishable under 
Rev. St. Mo. 1879, § 1262, by imprisonment in the peni 
tentiary for a term not exceeding ten years, Is a felony 
within the definition of that term by § 1676, as an offens - 
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for which the offender “is liable’ to be imprisoned in 
the penitentiary ; and an indictment which fails to al 
lege that such assault was committed with a felonious 
intent is bad.— State v. Clayton, Mo., 18 8. W. Rep. 819. 


31. CRIMINAL PRACTICE — Recognizance. — A recog- 
nizance in a criminal case that recites that the 
defendant was granted. a new trial, and that he 
entered “into a good and sufficient recognizance, in the 
sum of five hundred dollars, for his appearance at the 
next regular term of this court to be held at Lyndon, 
Kansas, October 4th, A. D. 1881, and that he shall not 
depart the same without leave,” is not invalid because 
in another part it requires him to appear before the 
judge of said court to answer the information filed 
against him in said court.—WNelson v. State, Kan., 24 Pac. 
Rep. 58. 

82, CRIMINAL PRACTICE— Preliminary Hearing. — The 
preliminary examination of a person charged with 
felony is based upon the warrant, and not upon the 
original complaint; and, to sustain a plea in abatement 
that the preliminary examination was had upon a 
charge other than as alleged in the information, there 
should be proof of the offense charged in the warrant, 
and that it was a different offense than is set forth in 
the information.—State v. Reedy, Kan., 24 Pac. Rep. 66. 

33. DEED—Warranty.—In an action by the grantee in 
a@ warranty deed to rescind the contract of sale and re- 
cover the purchase price, the complaint alleged breach 
of all the covenants, that plaintiff had never been in 
possession, and that he had tendered a reconveyance. 
The evidence showed that a stranger had actual pos- 
session of nearly all the land, and that neither plaint- 
iff nor defendant had ever had actual possession. 
There was no evidence as to the defendant’s title: 
Held, that plaintiff was entitled to judgment.—McLen- 
nan v. Prentice, Wis., 45 N. W. Rep. 943. 

34. DEED—Reservation.—It is competent for a grantor 
in a deed to create a right of way over the land con- 
veyed, in his own favor, either appurtenant or in 
gross, by a reservation inserted in his deed; and it 
may be done, though in terms it be an exception. 
— Winston v. Johnson, Minn., 45 N. W. Rep. 958. 


35. DEED—Bona Fide Purchaser.—Where a deed of 
trust with power of sale is recorded, the purchaser at a 
sale thereunder acquires title as against a subsequent 
purchaser from the grantor whose deed is first re- 
corded, since the latter, having notice of the trust-deed, 
is charged with notice of the sale that may be made 
under it, and is not a purchaser without notice, within 
Rev. St. Ill. 1874, ch. § 30, providing that all deeds which 
are authorized to be recorded shall be void as to sub- 
sequent purchasers without notice untilthe same shall 
be filed for record.—Mangafield v. Excelsior Refinery Co., 
U.8. 8. C., 19 8. C. Rep. 825. 

36. DEPOSITIONS.—W hen both parties were present at 
the taking of depositions, they cannot be afterwards 
objected to because sufficient notice of the time and 
place of taking them was not given.—Long v. Straus, 
Ind., 24 N. E. Rep. 664. 


37. EASEMENTS—Interference.—Where one owning 
land conveys to another the right to dig a ditch across 
a portion of his farm, and to maintain it, for the pur- 
pose of perpetually conveying and receiving a supply 
of water from a spring thereon, there is no obligation 
on the part of the grantor, or those claiming under 
him, to keep the ditch in repair, or prevent its becoming 
filled up by the tramping in it of cattle pastured on the 
land through which it runs.—Joslin v. Sones, lowa, 45 
N. W. Rep. 617. 

38. EASEMENTS—Prescription,—Where the owner of 
several lots makes a conveyance of one without any 
reservation of a right of drain across it for the benefit 
of the others, and afterwards conveys another without 
granting such right across the first, the latter, in the 
hands of defendant claiming through mesne convey- 
ances none of which reserve the easement of the drain, 
is not servient to the second lot, in the hands of plaint- 
iff claiming through mesne conveyances, in all of which 





except the first a right of drain in common with the 
owners ofthe other lots is granted.— Tredwell v. Inslee, 
New York, 25 N. E. Rep. 651. 


39. EJECTMENT—Limitations.—Plaintiff in ejectment 
claimed under a grant from the alcalde of a pueblo, 
dated in 1847, and expressed to be.on condition that 
grantee make certain improvements within a year, 
which were rever made,nor did he ever take pos- 
session: Held, that under the civil law in force prior to 
April 13, 1850, the grant was absolutely forfeited by the 
non-performance of the conditions.—Norris v. Moody, 
Cal., 24 Pac. Rep. 37. 

40. EMINENT DOMAIN.— Where congress grants a right 
of way to a railroad company over streets, the title to 
which isin the United States, or where a city grants 
such right of way, when the title is in it, the company 
takes the grant subject to a liability to abutting prop- 
erty owners for any damages to their property by 
reason of its building the road, under Const. Ark. 1878, 
which provides that “private property shall not be 
taken, appropriated or damaged for public use without 
just compensation.”—Hot Springs R. Co. v. Williamson, 
—U.8.8.C., 10 8. C. Rep. 955. 

41, EMINENT DoMAIM—Procedure.—Failure to comply 
literally with certain statutory rules of procedure in 
cases of eminent domain: held, not to invalidate the 
proceedings or prohibit occupation of the land. 
—Chicago K. § W. Ry. Co. v. Abbott, Kan., 24 Pac Rep. 
52. 

42, FEDERAL CouRTs— Appeal from State Court.— Ina 
suit in a State court for specific performance of a con- 
tract to convey land, the defense that the contract was 
against public policy, and void under the homestead 
laws of the United States, because it was to convey 
land which at the time belonged to the general govern- 
ment, and which defendant contemplated and did 
afterwards take as a homestead, sets up and claims a 
right under the laws of the United States, and an ap- 
peal lies tothe Supreme Court of the United States 
from a decision of the State court declaring such de- 
fense insufficient.— Anderson v. Carkins, U. 8. 8. C., 10 8. 
Rep. 905. 

43. FEDERAL CouRTS— Jurisdiction. — Where a State 
court decides a case, involving a federal question, on 
grounds which are independent of the federal question, 
and are broad enough to maintain the judgment, a writ 
of error to the Supreme Court of the United States will 
be dismissed.— Beatty v. Benton, U.8.8.C., 108.0. Rep. 
747. 

44. FEDERAL OFFENSE — Mailing Obscene Matter.— A 
private letter containing obscene matter, inclosed in an 
envelope on which there is nothing written but the ad- 
dress, is not within the inhibition of Act Cong, 1876, § 1, 
(19 St. 90).— United States v. Chase, U. 8. 8. C., 10 8. C. Rep. 
756. 

45. HABEAS CoRPUS—What Reviewable.—The decision 
of a United States commissioner, sentencing a judg- 
ment debtor to imprisonment for fraud in the dispo- 
sition of his property, is not reviewable by the circuit 
court of the United States on habeas corpus, nor by the 
supreme court on appeal from the circuit court, where 
itappears that the commissioner had jurisdiction of 
the subject-matter and the person of the debtor, and 
the only objections raised are errors and irregularities 
in the proceedings.—Stevens v. Fuller, U. 8.8. C., 108. C. 
Rep. 911. 

46. INJUNCTION—Irrigation. — A plaintiff had obtained 
an injunction restraining defendant from constructing 
an irrigating ditch through the land of the former. On 
final hearing the injunction was dissolved, and the cause 
dismissed. There was nothing in the pleadings about 
sluices: Held, that an order of court requiring defend- 
ant to build sluices for irrigating water wherever nec- 
essary was ineffectual for any purpose on account of 
its uncertainty.—McKenzie v. Ballard, Colo., 24 Pac. Rep. 
1. 

47. INSANITY—Procedure.—Rev. St. Ind. 1881, § 2545, re- 
quires that the court shall, in cases of alleged unsound 
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mind, cause the person alleged to be of unsound mind 
to be produced in court. Section 2547 provides that 
such personal appearance may be dispensed with if 
the court is satisfied that it cannot be caused without 
injury to the person’s health: Held, that the legislature 
did not intend that the jury should, in making up their 
verdict, consider the appearance and conduct of the 
person, but only required her presence in order that 
she might have the opportunity of being heard, and of 
meeting the witnesses face to face. — Fiscusv. Turner, 
Ind., 24 N. E. Rep. 662. 

48. INSURANCE— Conditions.— A fire insurance policy 
issued by defendant to plaintiff provided that, in case 
ofa disagreement as to the amount of any loss or 
damage sustained, such difference should be submitted 
to arbitrators at the request of either party; that the 
award of the arbitrators should be binding as to the 
amount of the loss; that the loss should not be payable 
until such an appraisal should be permitted; and that 
defendant reserved the right to take any part of dam- 
aged goods at the appraised value, Plaintiff declined 
to agree to such an arbitration unless defendant would 
agree in advance that the arbitrators should hear all 
competent testimony that might be offered, and in- 
sisted upon the right to sell the damaged property be- 
fore the award was made, and finally exercised such 
right: Held, that plaintiff could not maintain an action 
upon the policy. — Hamilton v. Liverpool, etc. Ins. Co., U. 
8. 8. C., 10 8. C. Rep. 945. 

49, INSURANCE — Increase of Risk. — When a tenant, 
without the knowledge or consent of the assured, 
erects an addition to the building insured, such change 
does not avoid the policy, although it contains a pro- 
vision that it shall be void and of no effect if the risk be 
increased by any means within the control or knowl- 
edge of the assured.—Nebraska ¢ I. Ins. Co. v. Christien- 
sen, Neb., 45 N. W. Rep. 924. 

50. INSURANCE — Insurable Interest. — Plaintiff pur- 
chased a farm, with the buildings, paying for the same 
with his own money; and at his direction the deed 
was made to his wife, upon her agreement to reconvey 
to him at his request. Plaintiff had possession, and the 
entire beneficial use, of thefarm and buildings, using 
the same for the support of his family: Held, that he 
had an insurable interest inthe buildings.— Horsch v. 
Dwelling-house Ins. Co., Wis., 45 N. W. Repr 945. 

51. INTOXICATING LIQUORS—Illegal Sale.— In a prose- 
cution for the unlawful sale of intoxicating liquors, 
where a controversy arises as to the intoxicating 
quality of the beverage sold, testimony that the defend- 
ant had ajugof whisky in stock at his place of busi- 
ness about the time of the alleged sale, and that the 
persons who drank the beverage became intoxicated, 
tends to sustain the charge of the State, and is admis- 
sible in evidence.—Stqate v. Adams, Kan., 24 Pac. Rep. 71. 


52. INTOXICATING LIQUORS — SALE BY DRUGGIST. — A 
pharmacist having a permit to sell intoxicating liquors 
for medical purposes, but who sells the same without 
requiring the applicant therefor to make the affidavit 
required by the statute, may be enjoined, under para- 
graph 2533 of the General Statute of 1889.—State v. Daris, 
Kan., 24 Pac. Rep. 73 


53. JODGMENT—Execution.— Where two or more suits 
are commenced under paragraph 1204, Gen. St. 1889, and 
judgments are obtained against the stockholders in 
such suits at the same term, and executions are issued 
thereon during the term, or within ten days thereafter, 
the tund raised thereon, or upon any one of such exe- 
cutions, must be distributed pro rata among all such 
execution creditors. — Clevenger v. Hausen, Kan., 24 Pac. 
Rep. 61. 

54. JUDGMENT — Foreign. — A foreign judgment in 
personam, rendered in a court ofa civilized country 
having jurisdiction of the subject- matter, in a cause in- 
volving the consideration of ordinary mercantile 
transactions between the parties, and in which the 
defendant, one of our citizens and not domiciled there, 
appeared and defended for the purpose of protecting 





his property from seizure, cannot be impeached when 
sued on here, though the defendant was at the trial of 
such cuuse denied the benefit of our rules of evidence 
and procedure, and though the judgment was based on 
false testimony, and was erroneous. — Hilton v. Guyott, 
U. 8. 0. C. (N. Y.), 42 Fed. Rep. 249. 

55. JODGMENT—Notice. — Rev. St. Wis. § 2916, provides 
that an action shall not be brought on a judgment 
without leave of court, for good cause shown, on notice 
to the adverse party: Held, that a failure to give a full 
eight days’ notice required for notices of motions for 
orders by Cir. Ct. Rule 11, § 1, and to accompany it with 
copies of the affidavits on which it is based, as required 
by Cir. Ct. Rule 11, § 2, are mere irregularities, which do 
not deprive the court of jurisdiction to make the order, 
where it appears thatthe notice actually served fully 
explained the nature of the motion. — Cole v. Mitchell, 
Wis., 45 N. W. Rep. 948. 

56. JUSTICES’ JUDGMENT — Filing Transcript. — The 
words “as of that date,” used in Code Iowa, § 3568, pro- 
viding that, from the time ofa filing of a transcript of 
a justice’s judgmentin the clerk’s office of the circuit 
court, “it shall be treated in all respects, as to its effect 
and mode of enforcement, as a judgment rendered in 
the circuit court as of that date,” relate to the date of 
the filing of the transcript, and not the date of the 
judgment.— Storer v. Elliot, luowa, 45 N. W. Rep. 901. 

57. JUSTICE OF THE PEACE — Judgment by Consent.— 
Where, in a suit before a justice for $150, be‘ng above 
the amount of which justices have exclusive original 
jurisdiction, all the allegations of the complaint were 
denied, but, to expedite an appeal, defendant, by agree- 
ment of both parties, consented toa “pro forma judg- 
ment” against him, “reserving all his rights under an 
appeal,” this consent does not deprive him of bis right 
to be heard in the circuit court, and his appeal was im- 
properly dismissed. — Harvey v. Bunker Hill, etc. Co 
Idaho, 24 Pac. Rep. 30. 

58. JUSTICES OF THE PEACE — Jurisdiction. — In an 
action against a corporation, before a justice of the 
peace, defendant, on showing that its chief office is in 
another county, is prima facie entitled to a dismissal of 
the suit under Code Wash. T. § 1780, providing that an 
action may be dismissed without prejudice where it 
appears that it is brought in the wrong county. — Knof 
v. Puget Sound Co-Op. Colony, Wash., 24 Pac. Rep. 27. 


59. LANDLORD AND TENANT—Possession.— Under Code 
Civil Proc. Mont. § 37, providing that when the relation 
of landlord and tenant has existed the possession of 
the tenant shall be deemed that of the landlord until 
five years after the termination of the tenancy,in the 
absence of fraud and mistake, a lessee, though in pos- 
session of the premises at the time of the execution of 
the lease, cannot controvert his lessor’s title. — Parrott 
v. Hungelburger, Mont., 24 Pac. Rep. 14. 


60. LIMITATIONS — Acknowledgment. — An indorse- 
ment of a creditor upon a promissory note, made by 
the payee after the statute of limitations has run upon 
the note, and without the direction or knowledge of 
the maker, is not admissible as evidence of payment in 
favor of the payee.—Zaster v. Easter, Kan., 24 Pac. Rep. 
57. 

61. LIMITATION OF ACTIONS— Pleading.— In an action 
against a railroad company for obstructing surface 
water by a defectively constructed embankment, 
thereby flowing plaintiff's land, where the answer is a 
general denialand plea of the statute of limitations, 
evidence that defendant maintained a ditch that car- 
ried off the water, until within five years before the 
action was commenced, is inadmissible to avoid the 
effect of the statute where no reply was filed to the 
plea, as required in such case by Code Iowa, § 2665. — 
Willits v. Chicago, etc. Ry. Co., lowa, 45N. W. Rep. 916. 

62. MALICIOUS PROSECUTION — Probable Cause. — 
Where, in an action for malicious prosecution, it is un- 
disputed that defendant placed all the facts before the 
prosecuting attorney by himself and by disinterested 
witnessess, and acted on his opinion, the court should 
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instruct that plaintiff has failed to show want of prob- 
able cause to make the complaint.—Huntington v. Gault, 
Mich., 45 N. W. Rep. 970. 

63. MANDAMUS TO TEST VALIDITY OF STATUTE. — The 
question of the validity of Local Acts Mich. 1889, con- 
solidating the cities of Saginaw and East Saginaw, can- 
not be raised by an application fora writ of mandamus 
to compel the proper officers of the former city of Sag- 
inaw to record a mortgage and issue an execution, 
which they had refused to do after theiroffices were 
abolished by the act. The rights of the applicants 
would have been protected by applying to the proper 
officer of the new city.—Alderton v. Binder, Mich., 45 N. 
W. Rep. 968. 

64. MARINE INSURANCE—Evidence.— In an action ona 
policy of marine insurance issued by a United States 
company,for loss by stranding of a Canadian vessel,nav- 
igating Canadian waters, between two Canadian ports, 
it appeared that the accident happened while the vessel 
was running at high speed, in a fog, and with a defect- 
ive compass. A Canadian statute provided that ships 
should go at a moderate rate of speed in a fog, and, in 
case of damage caused by violation of the act, the 
damage should be deemed to have been occasioned by 
the willful default of the person in charge of the ship, 
unless the contrary should be proved. The policy ex- 
cepted perils and losses that should be caused by want 
of ordinary care and skill and sea-worthiness: Held, 
that the burden was on plaintiffto showthat neither 
the speed nor the defective compass could have caused 
or contributed to the cause of the ident. — Richelieu, 
etc. Nav. Co. v. Boston, etc. Ins. Co., U. 8. 8.C.,108. C. 
Rep. 934. 

65. MARRIED WOMAN—Contracts.— Under Rev. St. Ind. 
1881, § 5115, relating to contracts with married women. 
where an action is brought against a married woman 
upon her individual note, secured by a mortgage upon 
her separate property executed by herself and hus- 
band, the burden of proof is upon her to show that she 
occupies the relation of a surety or guarantor, and 
therefore comes within the disabling clause of the stat- 
ute.— Miller v. Shields, Ind., 24 N. E. Rep. 670. 

66. MASTER AND SERVANT—Negligence.—A complaint 
in an action against a railroad company for a wrong- 
ful death caused by the falling of stones and timbers 
in defendant’s tunnel, which alleges that defendant 
knowingly allowed the tunnel to become and remain in 
a dangerous condition ; that such danger was not visible 
on ordinary observation; that detendant, without 
warning deceased, who was in its employ, of the danger, 
ordered him to work in the tunnel; and that at the 
time of the injury deceased was wholly ignorant of the 
condition of the tunnel, and was free from fault on his 
part—is not open to the objection that it shows the work 
to have been necessarily hazardous, and that deceased 
assumed the risk in undertaking it, nor that it fails to 
show that the danger could not have been known to 
deceased by the use of ordinary diligence.—Louisville, 
N. A. § C. Ry. Co. v. Graham, Ind., 24 N. F. Rep. 668. 

67. MECHANIC’S LIEN — Implied Contract.— Where 
plaintiffs furnish some material for building a house, 
upon a contract with the contractor and his repre- 
sentation that he would pay for them out ofthe money 
received on the job, and afterwards the owner of the 
house, on inquiry by plaintiffs as to who was to pay 
them, answered that he would do so,and would pay 
for all materials delivered at the house, this was suf- 
ficient to raise an implied contract to pay for what hud 
already been furnished,and for what was afterwards 
delivered.—Carney v. Cook, lowa, 45 N. Rep. 919. 

68. MINES AND MINING—Patents.—Defendant’s grantor 
obtained a patent for placer mining land. Subse- 
quently a patent was issued to plaintiff's grantors for 
a mineral lode located beneath the surface within the 
limits of the land covered by defendant’s patent. In 
ejectment by plaintiffs for possession of the lode: Held, 
that the issuing of the second patent did not raise the 
conciusive presumption that the mineral lode thereby 
granted was known at the time the first patent was 








issued, within the act of congress (Rev. St. U. S. § 2333) 
providing that a patent for aplacer mining claim shall 
not include a mineral vein or lode beneath the sur- 
face, if such lode is known.— Iron Silver Min. Co. v. 
Campbell, U. 8. 8. C., 10S. C. Rep. 765. 

69. MORTGAGES.—An action at law by a mortgagee to 
recover the mortgage debt from the grantee of the 
mortagor, by deed signed and sealed by the grantor 
only, reciting that the conveyance was “subject to the 
mortgage,” and that the grantee “assumes and agrees 
to pay, satisfy, and discharge” the mortgage debt, can- 
not be maintained in the District of Columbia. The 
mortgagee’s only remedy against the grantee is by bill 
in equity.— Willard v. Wood, U. 8. 8. C., 108. C. Rep. 831. 

70. MORTGAGES—Illegal Consideration.—A mortgage 
given to secure the payment of money embezzled from 
the mortgagees by the mortgagor’s son, for the pur- 
pose of preventing a criminal prosecution threatened 
by the mortgagees, is without consideration, and void. 
—Smith v. Steely, lowa, 45 N. Rep. 912. 

71. MORTGAGES.—Plaintiff’s intestate held a note, se- 
cured by a mortgage on land, for which she had given 
no consideratioy, and which she assigned to one of the 
mortgagor's creditors as collateral security for his debt. 
The land was sold under foreclosure of a prior mort- 
gage, and afterwards plaintiff asked to be allowed to 
redeem for the benefit of the estate. It was shown 
that the debt for which intestate’s mortgage had been 
assigned as security had been paid, but not by her: 
Held, that her estate had no interest in the mortgage, 
and redemption would be denied.—Skinner v. Young, 
Iowa, 45. N. W. Rep, 889. 

72. MUNICIPAL CORPORATION—Burial Permits.— Order 
of the board of supervisors of the city and county of 
San Francisco which declares it a misdemeanor for the 
health officer to issue burial permits on certificates of 
death signed by midwives, or any others than legally 
qualified physicans, except in certain cases, when they 
may be signed by the coroner, or a physician authorized 
by him, is void as in conflict with the general law.—Jn 
re Keeney, Cal., 24 Pac. Rep. 34. 


73. MUNICIPAL CORPORATIONS—Constitutional Law. 
—Local Act Mich. 1889, consolidating the two cities of 
Saginaw and East Saginaw which comprised distinct 
representative districts, does not contravene Const. 
Mich. art. 4, §§ 3,4, which provides for the division of 
the State into representative districts, and enacts that 
such division shall remain unaltered until the return 
of another enumeration, whichis to be had every 10 
years, asthe act expressly provides (title 16, § 31) that 
it shall not change in any respect the boundaries of the 
existing representative districts, or the manner of elect - 
ing representatives, and preserves the old voting pre- 
cincts intact.—Smith v. Mayor and Common Council, 
Mich., 45 N. W. Rep. 964. 


74. MUNICIPAL CORPORATION—Construction of Sewers. 
—Under paragraph 834 of the General Statutes of 1889, 
the costs of the construction of a discharging sewer, in 
a city of the second class, that is situated wholly out- 
side of a sewer district, cannot be assessed against the 
lots and pieces of ground in said sewer district.—City of 
Fort Scott v. Kaufman, Kan., 24 Pac. Rap. 74. 

75. NEGLIGENCE—Dangerous Premises.—In an action 
for injuries caused by falling into an area-way while 
walking along the sidewalk, an instruction that plaint- 
iff was bound to “use his eyes, and look where he was 
walking, and avoid all obstacles which were dangerous 
in their character, and were plainly visible and not ob- 
scured,”’ was erro-, since, the facts being undisputed, it, 
in effect, decided as a matter of law that plaintiff was 
negligent. — Mathews v. City of Ceear Rapids, lowa, 45 N. 
W. Rep. 894. 

76. NEGLIGENCE—Evidence.—In an action to recover 
for personal injuries recived by the falling of a scaffold, 
it appeared that plaintiff stood by and saw it built, and, 
when the carpenters were about to put in a brace,he told 
them not to do so, that it would be allright without it, 
and if they put it in he would take it out, The defend- 
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ant requested the court to charge the jury thata mere 
suggestion by the plaintiff that he thought the brace 
was not needed, would not excuse the defendant from 
putting it in, ifit was necessary: Held, not applicable 
to the case, and properly refused.—Rlazinsky v. Perkins, 
Wis., 45 N. W. Rep. 947. 


77. NEGOTIABLE INSTRUMENT—Accomodation Notes. 
—An accomodation note, before maturity,was deposited 
by the payee as collateral for his noteto plaintiff, 
under an agreement that, if the principal note was not 
paid at maturity, the collateral note might be sold, and 
applied thereon. The principal note, after maturity, 
was reduced to a judgment providing for the sale of the 
collateral note on special execution. By mistake ofthe 
clerk a general instead of a special execution was is- 
sued. The note,then past due, was sold, and pur- 
chased by plaintiff: Held that, sincethe sale under a 
general instead of the special execution was by mistake 
of the clerk, there was not such voluntary waiver of 
plaintiff's claim to the note as a pledge as would 
divest his lien by virtue thereof, and make the note 
subject to equities existing in favor of the makers 
against the payee.— Valley Nat. Bank v. Jackaway, Iowa, 
45 N. W. Rep. 881. 


78. NEw TRIAL—Loss of Deposition.—To entitle a 
party to either a continuance of a cause or a new trial 
on account of the loss before the trial of a deposition 
taken in the case, he must, under oath, set out the testi 
mony contained in the lost deposition. It is not suf- 
ficient to state that it fully supports the allegations of 
the answer.—Felton v. Moffett, Neb., 42 N. W. Rep. 930. 


79. PARTNERSH!P—Dissolution.—A member of a part- 
nership, who by the agreement could terminate the 
partnership at any time, made an assignment for 
the benefit of creditors. The partnership agreement 
provided that, on a dissolution by such members, the 
other partners who had charge and control of the 
partnership property, should “wind up their affairs, 
and sell the stock to the best advantage for all parties 
concerned:” Held, that after the dissolution the 
partner remaining in poseession held the partnership 
property, by the terms of the agreement, under a con- 
tinuing trust for the other partner, and the statute of 
limitations would not begin to run against the latter’s 
right to an account of the partnership dealings so long 
asthe former did not repudiate the trust. Riddle v- 
Whitehill. U. 8. 8. C. 10S. C. Rep. 924. 


80. PARTNERSHIP—Dissolution. — Where defendants, 
by their answer toa bill for dissolution of a partner- 
ship, consent to the dissolution, the court may proceed 
to a distribution of the assets without a formal decree 
of dissolution, and without proof of the special grounds 
set out in the bill.— Burns v. Rosenstein, U. 8S. 8.C.,10 8. 
C. Rep. 817. 

81. PLEADING—Abatement. — A complaint against the 
bondsmen of a county clerk alleged that he had re- 
ceived money for the redemption of tax certificates, 
held respectively by many different persons, and had 
converted the same to his own use. By way of abate- 
ment, the answer averred that the holders of the cer- 
tificates were necessary parties, but did not name 
them: Held, that they were not necessary parties, and 
therefore a motion to make the answer more definite 
and certain was properly denied.—Door County v. Keogh, 
Wis., 45 N. W. Rep. 937. 

82. PUBLIC LANDS—Grants in Aid of Colleges. —Under 
Act. Cong. July 2, 1862 (12 St. U. 8. ch. 130), donating 
public landsto such of the States as might provide 
colleges for the benefit of agriculture and mechanic 
arts, which authorized the secretary of the in- 
terior to issue the land-scrip to those States 
within which there was no land subject to entry, 
but prohibited any State to which such scrip 
was issued from locating it in any other State, the 
State receiving the scrip had only the right to sell it, 
and could not locate the land, nor could any agent 
locate such scrip on behalf of the State which held it, 





or obtain patents for the land represented by it.—Cor- 
nell University v. Fiske, U. 8. 8. C., 108. C. Rep. 777. 

83. QUIETING TITLE.—Where plaintiff conveys land in 
trust to be reconveyed at the end of five years, an 
action to quiet title does not lie, on a failure to recon- 
vey, since'the effect of such action is simply to declare 
the title as it is, while the purpose here is to have the 
title changed.—Harrigan v. Mowry, Cal., 24 Pac. Rep. 48. 

84. RAILROAD COMPANIES—Contracts.— A contract be- 
tween two railroad companies in relation to the car- 
riage of freights and division of earnings, which pro- 
vides that this “contract, and any damages for the 
breach of the same, shall be a continuing lien upon the 
roads of the two contracting companies, their equip- 
ment and income, in whosoever hands they may come,” 
does not constitute a lien or obligation running with 
the land, so as to render it liable in the hands of a pur- 
chaser of one of the roads for supposed earnings that 
would have accrued during the term provided in the 
lease.—Des Moines, etc. R. Co.v. Wabash, etc. R. Co., U. 8. 
8. C., 10S. C. Rep. 753. 

85. RAILROAD MORTGAGES—Foreclosure.—Since a pur- 
chaser at a foreclosure sale thereby makes himself a 
party tothe proceedings, and subject to the jurisdic- 
tion of the court for all orders necessary to compel the 
perfecting of his purchase, he has the right of appeal 
on all questions thereafter arising, affecting his bid, 
which are not foreclosed by the terms of the decree of 
sale, or are expressly reserved to him thereby. — Knee- 
land v. American Loan § Trust Co., U.S. 8. C., 108. C. Rep. 
950. 

86. RAILROAD COMPANIES — Railroad Crossings. — 
Where the board of railroad crossings makes an order, 
in responsé to the application of a union depot com- 
pany, authorizing the depot company to lay its tracks 
along specified streets, but imposes certain conditions 
as to. the construction ofa viaduct overa street, and 
the depot company proceeds to acquire aright of way 
along the route prescribed, without objecting to the 
order, it cannot afterwards object that the board of 
railroad crossings had no authority to impose the con- 
ditions. — Fort Street Union Depot Co.v. State Railroad 
Crossing Board, Mich., 45 N. W. Rep. 973. 


87. REMOVAL OF CAUSES— “Federal Question.” — The 
question whether a patent from the United States, 
conveys part of the sea shore below high-water mark 
in front of the land conveyed by the patent, is a ‘‘fed- 
eral question,” authorizing the removal of the cause 
from the State to the federal court. — Kenyon v. Squire, 
Wash., 24 Pac. Rep. 28. 


88. REMOVAL OF CAUSES—Federal Question. — A pro- 
ceeding to exclude a bridge company from the use ofa 
franchise to operate railroad tracksin a public street 
does not raise a federal question, though such tracks 
lead to its bridge, built under Acts Cong. July 14, 1862, 
and Feb. 17, 1865, authorizing the construction of a 
railroad bridge over the Ohio river, and declaring that 
it “shall be a lawful structure, and shall be recognized 
and known as a post-route,” as those acts do not at- 
tempt to give the right to the use of the street as an 
approach. — Commonwealth v. Louisville Bridge Co., U. 8. 
C. C. (Ky.), 42 Fed. Rep. 241. 


89. REMOVAL OF CAUSES — Jurisdictional Amount.— 
Where an action is brought in a State court which 
might have been removed tothe circuit court of the 
United States had the amount of damages claimed 
been sufficient, the allowance of an amendment to 
make the complaint correspond with the evidence, 
which brings the damages claimed within the jurisdic- 
tional amount, cannot be objected to on proceedings in 
error, on the ground that it forced defendant to submit 
to a trial in the State court when he was entitled to a 
removal, where no application for removal was made 
when the amendment was allowed. — Northern Pac. R. 
Co. v. Austin, U. 8. 8. C., 10 8. C. Rep. 758. 

90. SCHOOL-DISTRICTS—Taxes. — Sections legally or- 
ganized into a school-district, under the control of the 
civil township of which they were at that time a part 


. 


7 


MPG ELT NES EEE RP TOE EPCRA ETNA TERRE URES ramaee pie seeentrnes owe re. nae 





meh art 
Mint kaP Me SE Re OU NS 
png 


XUM 






























































SOS A at ah a BEANO REO BO OS ANE A 


LS a aM Me ERT TT ONE eI A A TO IO AR tet 


tela Ma PT 


a <2 
PSAP et eS na 


fe Sac A, 
, 


_ 


mae 
N 


Me PAID IRAE ok 
~*~ 


5A TS «AE SO Tea CNR Pict 


cag GRE, 


we ee 


iH 
| 


. 


180 THE CENTRAL LAW JOURNAL. 











still belong to such school-district, though they have 
subsequently been attached to an adjoining civil town- 
ship; and their status as school district is not changed 
by Code Iowa, 1873, § 1713, declaring that each civil 
township shall constitute a school-district. — Magnolia 
Dist. Tp. v. Boyer Independent Dist., lowa, 45 N. W. Rep. 
907. 

91. SPECIFIC PERFORMANCE— Successors in Interest.— 
A party entitled to specific performance against the 
original party to a contract may have judgment against 
the person claiming under him with notice.— Wilson v. 
Emig, Kan., 24 Pac. Rep. 80. 


92. STATUS—Time of Taking Effect.—Chapter 159, Laws 
1887, took effect and was in force after its publication in 
the statute book, and upon the expiration of the terms 
of all the officers named therein. Said chapter states a 
time when it shall take effect and bein force, and is 
therefore not in conflict with the first clause of § 19, art. 
2, of the constitution.—Board of County Commissioners v. 
Chew, Kan., 24 Pac. Rep. 62. 


93. TAXATION—Assessment.— When a township asses- 
sor receives a personal property statement from a 
person without making any objection thereto, and 
afterwards makes his return to the county clerk, and 
such statement is filed in his office, the assessor has no 
authority to change and alter the returns so made, 
without notice, by adding a greater sum than that re- 
turned by him. — Gibbons v. Adamson, Kan., 24 Pac. Rep. 
51. 

94. TAXATION—Certiorari.— Code Iowa, § 3224, provid- 
ing that certiorari shall not be granted more than 12 
months after the alleged illegal action was taken, does 
not require the return to be made within that time; 
and where the writ is addressed tothe mayor, city 
council, and clerk of defendant city to review an illegal 
assessment by the board of equalization, and is served 
on the mayor and clerk only, the defect in the service 
iscured by an appearance and return made by the 
members of the council after the 12 months have ex- 
pired.—Remey v. City Council of Burlington. Iowa, 45 N. 
W. Rep. 899. 

9%. Tax SALES.—Failure by a county treasurer to post 
a notice of a tax-sale “tin a conspicuous place” in his 
office, as required by Rev. St. Wis. § 1130, will invalidate 
a deed to a purchaser at such sale. — Morrow v. Lander, 
Wis., 45 N. W. Rep. 956. 


96. TERRITORIAL CoURTS— Jurisdiction. — Act Cong. 
March 1, 1889, establishing a United States courtin the 
Indian Territory, and giving it exclusive jurisdiction of 
offenses, ‘‘not punishable by death or by imprisonment 
at hard labor,” does not give it jurisdiction of the of- 
fense of retailing liquors without a license, made pun 
ishable, under Rev. St. U. 8. §§ 2139, 3242, by imprisonment 
for “not less than six months nor more than two 
years.”—In re Mills, U. 8. 8. C., 10 8. C. Rep. 762. 


97. TERRITORIES—Okiahoma District—Rape. —In the 
act of congress of February 9, 1859, for the punishment 
of the carnal and unlawful knowledge of a female un- 
der the age of sixteen years, the exception from the 
operation of the act of “‘the territories” applies only 
to these regions in which an organized system of civil 
government has been erected, and not to the district of 
Oklahoma.—ZIn re Lane, U. 8. 8. C., 108. C. Rep. 760. 


98. TOWNSHIP CERTIFICATES.— In an action against a 
township upon a certificate of indebtedness, it ap- 
peared that the township trustee contracted with 
plaintiff's assignor for lightning rods to be erected 
upon school-houses ; that, in pursuance of a conspiracy 
between them, five certificates were issued, and a 
fictitious indebtedness created agairst the township, 
to an amount more than fourtimes the value of the 
material furnished: Held, that the certificate was void, 
notwithstanding the fact that the township had never 
rescinded the original contract, nor relinquished any 
of the property or benefits received under it. — Boyd v. 
Mill Creek School Tp., Ind., 24 N. E. Rep. 661. 


99, TRADE-MARKS— Infringement. — Under Act Cong. 





March 3, 1881, relating to registration of trade-marks 
used in foreign commerce, the circuit court has no 
jurisdiction of a bill for infringement where both 
parties reside in the State, and it does not appear that 
the trade-mark is used in foreign commerce.— Graveley 
v. Graveley, U. 8. C. C. (Va.), 42 Fed. Rep. 265. 

100. TRIAL—Sealed Verdict. — The agreement of the 
attorneys of the parties to a civil action that the jury 
may return a sealed verdict does not operate as a dis- 
charge of the jury. In such a case, the jury should as- 
semble again when their sealed verdict is to be 
delivered in court, to the end that they may be polled, 
should either party desire it.— Rigg v. Bias, Kan., 24 Pac. 
Rep. 56. 

101. TRIAL—Witness.—W here counsel for both parties 
enterinto a stipulation as to what a distant witness 
would testify if examined, and agree that the statement 
shall be received in evidence as the testimony of such 
person, and have the same force and effect as it were 
his deposition, the court has no right to discredit such 
evidence because uncorroborated, on the ground that 
the witness had been egaged for pay in looking up 
the evidence, and was not submitted to cross-examina- 
tion.—Dickenson v. Bently, lowa, 45 N. W. Rep. 903. 

102. TRusT—School Funds in Bank.—Where the treas- 
urer of a school-district without authority deposited 
its moneys in a bank in his own name, but with notice 
to the banker that they were school funds, the banker 
became a trustee of the school-district, and his insolv- 
ent estate in the hands of an assignee is subject to the 
repayment of such moneys to the prejudice of all other 
creditors.—Independent Dist. v. King, lowa, 45 N. W. Rep. 
908. 

103. VENDOR’S LIEN—Subrogation.—A vendor of lands 
who has contracted to convey, but has made no con- 
veyance, is entitled to a lien for a balance of the pur- 
chase money upon the lands in the hands of the 
vendee’s grantee, who took with notice. — Birdsall v. 
Cropsey, Neb., 45 N. W. Rep. 921. 

104. WILL— Widow’s Election. — Where a will gave a 
widow allthe personal property absolutely, and the 
real estate for life, and she, as one of the executors, 
signed and filedin the circuit court a report reciting 
such provisions of the will, and asking an extension of 
time for the purpose of converting the personal prop- 
erty into money, in order to discharge therewith a 
mortgage on the realty, and afterwards her receipt for 
the personal property was filed, together witha final 
report in which she consents to the closing of the es- 
tate, this was a sufficient entering of consent upon the 
records ta satisfy the statute, and constituted an elec- 
tion to take under the will.—Craig v. Conover, Iowa, 45 
N. W. Rep. 892. 

105. WITNESS—Transactions with Decedent. — Under 
How. St. Mich. § 7545, relating to evidence concerning 
transactions with decedents, the testimony of a plaint- 
ifftaken upon a trial when both parties were living 
cannot be read in evidence upon a second trial, after 
the death of defendant, nor can the stencgrapher 
testify asto what the plaintiff said upon such trial, 
although the plaintiff may offer to permit the steno- 
grapher to testify as to what the deceased said. — 
Barker v. Hebbard, Mich., 45 N. W. Rep. 964. 

106. WITNESS—Adultery.—Under Act Pa. March 23, 1887, 
authorizing the wife to testify to the marriage upon 
a charge of adultery against the husband, an indictment 
for adultery will not be quashed because the wife ap- 
peared before the grand jury, as it will be presumed, in 
the absence of proof, that she testified only to the mar- 
riage.— Commonwealth v. Mosier, Pa., 19 Atl. Rep. 943. 








